FOR THE NINTH CIRCUIT 


BENJAMIN RosE and Louis VITAGLIANO, 


’ No. 10445. 
United States Circuit Court of Appeals 
Appellants, 


US. 


UNITED STATES OF AMERICA, 


Appellee. 


OPENING BRIEF ON APPEAL. 


| 
Morris LAVINE, 


~- 


619 Bartlett Building, Los Angeles 14, 


BENJAMIN J. GOODMAN, 
1010 Win, Fox Building, Los Angeles 14. 


FILED Attorneys for Appellants. 
aie) | SH, 


PAUL Re Brien, 


Parker & Company, Law I*renter#, Los Angeles. Phone TR. 5206. 


TOPICAL ENDEX. 


PAGE 
1s 
The District Court erred in overruling the demurrer to the in- 
BN ogc oc necc ca deeudsnenee-cnasce-cececeeieenesci ttle besseatace 5 
(Miestadicament fails to state a public offense.....s4...........00l0+ 10 


1. The indictment fails to charge a public offense because it 


oe ie simiceitaineamc indefinite............0sccs.-couteleecsecesas.... 14 
dle 
The District court erred in denying the defendants’ motions for 
BU IRN ile ge eg es oe csc ccna sec eesacescace<eioenceeeenesccens-nececencetiasseceeees 20 
iE 


The District Court erred in denying the defendants’ motion to 


dismiss the Government’s case at the close of the opening 


COMET, oh ctatherne peso fo oe een 2) 
re 
The District Court erred in failing to direct the verdict. The 
Evidence Was isufticient to justify the verdict........................--.. 22 
V. 
The court should have granted the motions to strike irrelevant 
Pr PING OMAP TeTIL EVIGCTICC. (noe... 82. 2c.-sscceceasescsecen saasteasccecsscccensoseecane 48 
va. 


Title I[] of the Second War Powers Act as amended March 
27th, 1942, is too vague, indefinite and uncertain to form a 
standard of guilt. Jt therefore violates the Fifth Amend- 
mene to the Conetitntion of the United States............02......2..- 49 


VII. 


The District Court erred in denying defendants’ motion for 
BRM PONO SYR ORBO I. 0-5 e2ccecceassncea2eeseseec evan cncs 0B Riieeecenccecseecnseesccneasseane Sil 


i. 


TABLE OF AUTHORITIES CITED. 


CASES. PAGE 
Ackley v. United States, 200 Wed. 47 -—W.........02...2 ee 7 
Amos v. United States, 255 U. S. 313, 41 S. Ct. Rep. 266, 65 
Oe a Oe ee eee 4 
Aitlerson © Uiiited’ Staves, 67 H.: Meds GR)... 2... oye 
Andefson v. United Svawes; 200 ited. 957 ........c00..0...-. eae 16 
Armour Patking»Co. % United States; 209). S. 56.2... 16 
Agcilhv. United States; 60 FR (20) Ae... ae 6.4%, © 
Ayala v. Walited Statesp26Seed. Car... ... smc... 39 
Aztiaa Kubo v. United States, 3] ed. (2d) &@...........005...08: 7 
Penittr v. Unite@ Sites, 12etedl Apsmuneee....... ee 53 
Bartell v. United States, 227 U.S. 427,57 L. ed. S6S0............. 20 
Reetier *. Uiited States, Sue. (ed) M....................... 09... 23 
Beeckanan v. United States, 96 F, (2d9TD5..........--.hiceeceenscetenes 39 
Bens: ¥. Witited States: 226 Bed. 1 S2ee.27 2... ee. ae 18 
Bitz v. United States, 153 0. 3. S08, 38 1. Bd. 725..........1— 53 
yin v. United Swaiwes, 11 Medea) wie... ee 7, 
Brenner v. United States, we7 ied’ G86"...........0....2..... gee 6 
Byars v. United States; 273 U.S. 2a) 7a deo ilad., SRL... 52 
Clanient v. United Stases; 149 Fed S05....2...........) meee 53 
GemmonWealth v. Debussey,"t19 Pa. Super. Gf... ee 48 
Commonwealth v. Duffy, 49 Pa. Supem. S84. on.......2.....-- it 48 
Comminonwealth v. Lynch{"49 Ba. Super 970-2... 20.0 48 
Corimonwealth v. Sholsert, 49 $Pae Sdper, S7lex.....................0e. 48 
Commonwealth v. Sweeney, 49 Pa. Super. 370.........0.2..0000cc 48 
Ganally v. General Con8t. Co., 269°U S385, 7 L. Ed. 322....09, 30 
Gepelavd v. United States, 90 F. (Ga) Zones... ccc 39 
Gaarfa v. Médical Supervisors, 25 20)" Ge WiBac... 50 
Waals ¢. United States, 50 PF ..(@d) 87. 22 eee 39, 41 


111. 


PAGE 
Demimnes vo Uinted Stames, 298 Fede 412. ....ccccc ccc cesececcee 39, 40 
Diarland v. United Statés, 161 U. S. 306, 40 de. Ed. 709............ 20 
le goed yy Soy aes CS) | Co! 61/47 ae 2 a oP 10 
Pim eye Utnnvcaenatcssi2 02 Gd! 525.1 i..2.--.-.s2- cases vagpeeesseecaedsdensaenus 
5 ce Ee 11, 13, 14, 25, 28) 30, 31, 32; 33, 48 
emisev. Winged States, 400F. (2d) 837......:ccccccccseiciscsscsescoevee 40, 41 
@eter v. Umited States, 253 Med. 481..:........ ccc. 18, 19 
Inedeneks v. United States; 292 Fed. 856..2......c..c.-ccceccsssanecsonceee 24 
G@anee vy. United States, 180° Fed. 339......ccc.cc.cc.cccccccocececececececccecesece 39 
Gerseney. United Statese25 Fo (2d) 49 ioc. ccscccc-cccibetccoseesetecocecec es 39 
ileceer Vv ited States, SG er id OOO nooo ooo coc deccdcbecececscdcsdeveeas 20 
Go-Bart Importing Co. v. United States, 282 U. S. 344, 51 S. 
Dh Sh Cy J | Sita Wo, 7 ee 2 oy 
Geuled v. United States, 255 U. S. 298, 65 L. Ed. 647................ 52 
pea Cited “Sientes MOOMMed. (2d) 578... .cssecoseeciveeticcseeeiieenes 7 
pony. United States, M4 Med. (2d), 2) 2.2. caccd ce v7, 
ipemtecev. United States, 4 Medh (2d )iG89.oncc5.secccskcseececscssseeceses 6 
ey eed v. United States, 2757 ed i) 795... cnc. c.ce<csseseecedcenconcuasesos 41 
Wemey. Wied States, 19 F.-(2d) 85) 2.0. ccecc te. 16, 19, 20 
iene ee emcees, ZOOM: AOI. c0 Loco aac a,c5r-ctaccesiacidsanains 40 
Piece United States, C7 Fi (2d) 0183. oooocccc.sccceccecescecedeeesshceccces 39 
Imeeta vy, United States, 1/2 U.S. 885, #2 Fed. 505....:...-..0:...... 18 
i eewermoacmevetlmateds States; 295 Fed. 796. ........ccccc..eccccccecccscscocsonses 53 
temic v. Waweamovatcs 7 ered. (ZUM 2 5! oon... ce sccsscssccectencecncceece. 7 
Weamivetta sv. New jersey, 306 U.S. 457. no.. oo. ceccccccaccescadcecaceecccs. 9, 50 
amar wv. Wiied States 7orl. (2d) G17... cccccecestecelseccccceeee 23 
Wamiosa iv. United Stats, Ws. (2d) 479... ee... 39 
Lovell v. Griffin, 303 U. S. 444, 82 L. led. 949, 58 S. Ct. 666.... 50 
Lyne y. United Staves’, 10 Wed. (2d) 947.......... ae, 7 


Miameaev. Winmked Staves, tOSPPed, 198..............c00.00000.00-00000--- 7 


PAGE 
MicGuinniss v. United StaweS; 296 Ped, @2).......ccse...c ee 39 
Wickcenna. ¥. United States, 127 Wed, SB)... segues scenes caaggaee 53 
McNabb v. United States, 318 U. S. 332, 63 S. Ct. 608, 87 L. 
id. B19 22... oe. eae oe ee 32 
Miorms ©. Umitéd StaWésy 168 Wed, Ge Zee. ccwenercn.........ceue-.- cae 53 
Nieleon v. United States,cltsh Qiees cy Geena... eee 18 
Olinstead «. United States729 Beat (2d 20 eee... scree saree 6 
People v. Covington, 1 Gil (@d) SUG rcemee eet 222. soentis nae 23 
People v. Creeks, 170° Gal. DOO... cereeesescseisninemaismmmmcsnssscccsmammmmcmnants: 23 
People v. Kawiman, 152¢Cgle S8iececeeccc 23 
Péeple v. Keefer, 65 Cal. 282;°3) ac, WG recrccescccccmmmmeenacnenmeams 23 
People v. Beroft, Aq Wiel). tect a 23 
P@ople v. Kang, 30 Gal. Afpp: (ag) USbeee.-.2 ee... eee Z3 
Begele y. eile O3eCalh M27... ...ccmeees..... ae... ee 10 
People v. Davenporty 21 al ayppr Cee) ee... 8 
eagle v. Selmpnitz;.7 Gal. Gigi Gl Oke ee... ee... eee 8 
Peeple ¥. Shwntlei,, 13> GaleAw Boe... ee. 23 
P@6ple v. Weber, 7 Cal. App. (2d) 620 (12 C. J. p. 693, see 
52: 45°C. I. Seep. TS ewer eeu eee eee 40 
People v. Yant, 26 Gal. Asop. Gal) A@50....2. eee eee 40 
Magers v. United States, 9 MOG. dy. eee ee 6 
Pigice Vv. United Stites, SORRea! (ody CAGE. ccc a... eee i 
P@réison v. United States, aft tel. O09 ogame cccoc eee 40 
Piéree v. United States, 314.49. S> 306, 26 L. EG) 226 eee 50 
Peigiitel v. United States, 01. (20) 256...............2..0. eee 39 
Reimer-Grosa Co. v. United Staves, 20 Fel. (208) Sb .cccces. cee 7 
ome v. Utiited States, 64 Pad. (2d) Qe ca....-cceegll eee 8 
Ra@eneur v. Whited Stes, I F. wed) BaRE oe. cece 39 
Rosen v. United States, 161 U. S. 29, 40 L. Ed. 606.000.000.000... 16 


Schecter v. United States, 295 U. S. 495, 79 L. Ed. 1570.......... 6, 9 


PAGE 
ettere oh uted States, 202 Fed. 339 ii sc.c. .ccccccccccccecetecesensseocaeseseccce 6, 18 
Siemman v, United@States, 268 Red. S77... ..c..ccccccccccnccccceeeeeseeccoees 39 


Silverthorne Lumber Co. v. United States, 251 U. S. 385, 64 
Ta LS Plc) os ees ene 
St. Louis Merchants Bridge T. Railroad Co. v. United States, 
WES TSG S| 4a nee eaten es soar nee ee 5 


Siueeve Wray, 142) Mie. 135, 43 S. W. 637.2 cece 23 
Stromberc vy Caliiernia, 283 U. S. 350, 75 L. Ed. S817, 51 S. 
Dim a Bo. Sk cecsenscvenastaverivsuset steered 50 
Stubbs v. Wied States, 249 Fed. 571. ccccccccciccc, Nocccecscecececnceeeeceos 40 
Suegumamey, United staves, Jo F. (2d) 663.22... Sac 40 
Sale -v. Umited States, 104 Bed. 544.0 ..c.ooo.oocccccoecicscoccdctecestvsnsteconece 18 
Cue ey. Simted tetenes, 2O4e Ped. QOD eo. ocn2..ceccecsthcndeecsat ec secuceeccen. 39 


DiWiinenam v. Richards, 275 Fed. 226....11, 13, 14, 25, 33, 36, 38748 


itteed Staeesev. Ballard, 12 Ped. Supp, 321.....2:2....ace ere UL a0 
Whuted States v. Biggs, 157 Fed. 264.-...0000.2.. LL lop iaee25: 32383 
1 Tera: Saul Sa gam 6076) by aceet, OR © 6 Fale) 61ers a ee 7 
ecdimotaues v. Brazeau, 78 Ped. 464. ioc c..ccccccccccccceccecceccuszestseceeess 7 
Wired @States v. Britton, 10S U.S. 199, 27 L. Ed. 199.......... Lanes 
Wiimrcdistates ve Carll, 105°U. S. of), 26 L. Ed: 1135:...........2... 
I an seve t 0 ee es ee 6, 12, 13, 14, 16 
Wmited States v. Cook, 84 U. S. 168, 21 L. Ed. 538..........0000000.0... 8 
Uniivecs States. v. Contell, 243 edly 730 iro. oicccccc ccc eco tencessecdevensdaces: Vi 
United States v. Cruickshank, 92 U. 5. 542,23 L. Ed 588, 
Medwtease Waoo.2 Haiie 45) win. delat 6. 9s 14, 16/418 
Wired States v. Dowling, 278° Wed. G30... c...ccocccccckccccccesecssecace ee 20 
Uired States vo eaton, 144 1. >. 677, 30°L. Ed, 591....2...... 5, & 
Uuited States vy. Hlcome, 255 U. 5S. 89, 65 L. Ed. 520................ 50 
United States v. 11,150 Pounds of Butter, 195 Fed. 657............ Q 
Witteds States"? skord, 34° Medi 26im.........ee eee 19, 53 
Winner States v. bless 124 U. Setes, 3b iL. Eb SIG. ee: 6. is 
Lmmed stares +. Lowisvilles® N. R. Co., 165 Bed. 9362.............. 7 
United States v. Louisville & N. R. Co., 176 Fed. 942... (aS 
Wmiwed Stwiec v. Mitid, 116 Fed. GSO... ccccccccccececccccccccccees.. 5 


PAGE 
United States v. McGuire, 64 ©. (ad) ORB. econ senescence 53 
Ldmited. States v. MorssseyyeSid Geel, GAY 2c. cccsccc.c... ccc 6 
Uifiiwetl Gunter v. Reeme; 92 UW. S. iien........200.c eee 9, 50 
ln iwed? States. v. Reichert, 92 Met 192.................000....22. cee 6 
United States w. Resnick, 299 UJ. S. 207, 81 L. Ed. 1@/_.......un. g 
Ljmitted States v. Robinson, 26S Ped. 240................o.....——— 18 
Ubeived Staves v. Rogoff, m3 seed, GEl...........0...-.- 0... re 19 
United: Seates v. Spibert, @ Wd. ( 2) WOD.....2e ee 9 
United States v. Simmons, 96 U. S. 360, 24 L. Ed. 819............ 
ey ee 6, 12, Ie, SB 
United States v. Standard Brewery, 251 U. S. 210, 64 L. Bed. 
0 Ee: ee Oa BE hoe Gir 6 
Umaited Staves v. Strobach, 20,0hed. 0902... ee 7 
Live! States & Thales, GO tpea. UNS eccc.cccceecee ei 18 
United States v. Weissman, 266 U. S. 3v7, 69 L. Ed. 334........ 21 
Limited “States v. Gibson, STO. Gadg) We cence cn ccc eee 53 
United States v. Goodwin, 20 @@ed, 2377...................:....m....... ae 53 
Vermion v. United States, 146 Pred Gd 2.....c02 we 39 
Wreidistein v. Unged States, f1 EF. (2d) SO eee 24 
Wishart v. Unwed States..29 Fed: (2d) $08.2... 6 
Wirigat #. Waited Staves, 227 Med WSS aii... nc..ccccccceosecpocecesenseenh 39 
Wusem v. United Stef, 8 ©. Cd) [O..coc.. cen eee cee 39 
STATUTES. 
Constivatiom of tle United “States, art. 1, Secs. 1, 8....0..00....2.008 9 
Constitution of the United States, Fourth Amendment.........000000... 4 
Constitution of the United States, Fifth Amendment ........000000000.. 4 
Constitution of the United States, Sixth Amendment.........000...... So 2 
National Bank Act, (Rev. Stats, Sec. 5209)... 11 
Office-of Price Adifnmuistratren, Get. BOW... ccc cece 7 


V1. 


Pablic Law 507, Title III, Sec. 2, Stbsec. (a), 77th Cong....1, 2, 5 
Revised Statutes, Sec. 5440 (16 U. S. C., Sec. 88).......28, 25, 33 


Sauer “Order M-15-Coccccccecactcssece ces eeeeesseienlns § 
United States Gompiled Statutes 1901 amd 1907........2000000........ 27 
TEXTBOOKS. 
eg eh 23 


INDEX TO SUPPLE MiaNT. 
PAGE 


Summary of the testimony in support of the motion for a 


directed verdict on account of insufficiency of the evidence...... 1 


Don Begley— 
Dinectrlecsmmiictt@l age..2..4085..1..........c ee a 23 


(GOW e ee SigntWaAtiON: see cee... ES. 23 


R. J. Campau— 
MD Diee tm eee PNOIN <<. coc 2cc2c0ecncecbec. conaescocscenseccocecceececloscevalncieaeuss 11 


CPOs te ea IOI” ......-..00c.-cccesaccecceceeeecesevececce 2, oveoodcvummmawmewee. << .e 11 


J. C. Cooley— 


WMreCt CESATWMUMMENENOD  <. 202 oecec ccc -nnccesccsescececcedcevcdlecsledbecsdecackéviacoeesals 45 
(SHBG PRSMMIMATION  ....,.c.-s-0ceccccececcecasecccccosceseccceeeccececcoee<cesececcececs 45 


William J. Davis— 
NOW ct, rea MACON 22 ces..- cee. eeneccnaseecausics ceeded: eccdecducessscdecdeceeece.. 66 


as SAN OAD ooo = seen ccc cco cocndcscexca coca saceccaddouceccuccesceiczddencommeme 67 


Fred H. Doane— 
PU Mme etme MN ATOM 25. 025. oc 2 eck soca vewecceceesseelececuvunsevasevoccecccbeeeoecac: 53 


Cigeiccl O02 1 ebe 2 3 0)) ae rs 54 


Samuel Kilburn Dowden— 
DSC FSPAMTALON -22. ce ec cco cece cece nnnnececcdecceecdeeecvvecscdectesecencocccccccas.. 96 


CROSS= aa MNION «co --cosecclececkac-nceeceo-c.0cs eR... el 96 


Henry L. Doyle— 
MOVE tT MMM AON < ooo... ccs ccccccccececceaccacecsacscese cuss sesseaceneccotectecseesss 59 


John Dundas— 
Dir Cet MTOM) ..cees.--.-. cuus..-.-...-.-ceceeeseceeseonsevesesececcoeoce-ce-.-... 18 


esse aT Too oac ooo co ocacvecceccccccocececcenesoecedomlescWblctloeescds.d 19 


Ralph C. Ekarnest— 


a 2 0 oo 7 


Vill. 
PAGE 

William S. Fitzer— 

ipeet TRSIAEtION .....66x— ee ee Re 7 

Cpe — ea EMH... os cca oc oo RS oa ec nen c neces sec cececsccceca eeceees 9 
John Foster— 

DigmetalemiiMttOm .... Ae oe Oe Se eee. 13 

Crepe earnrmatien «|... en ee... 14 

Direee Wrenn |... -.coosee ecesees 47 

CC Te seat OT ce ce ec ore eee vce xen 48 

DD ir@et. Terman RST A... 5 o cs occcsaccaccooccocesce-coccosesageseoc+-cas-coneedomnateces 73> 

C@roes-RaRIOM 22. -k ee... eee eee 94 
Claude Garn— 

Ditsect Perea Mion: .e:c.- ee ieee ee eee 12 

SC eC Ie Ck) ar nii . 13 
James B. Graham— 

(Drcet Me weaitimation .....6- oe ee ee 59 

Cy @e— MMO TTL TGIAR fo ce iceeoee e 50 
D. J. Hamilton— 

Dikect i xemniNeOn’ ....... cc... = 55 

(oie MeehaNANNOM oe eee See eee 57 
Donald D. Harwood— 

Tote CTs em coe sence cece ede enh ee ee ee ee 59 
David M. Hoffman— 

{oye@er Taran tron -..:....<.00.0-2-. 2. oe ee. oe. | ee 7\ 

(Binge een CG ee ieee RR 73 
George M. Hood— 

leakect ldmsemainatiom ...........:.........0cebeec-.. -eceesee ewe ac see eee. ila 
C. A. Elumbert— 

TO OMEN oa... sce ccccesecce estes ec sa elt lte ones eeearoraes Meese 3z 

hoc) ne OG 16) 0 ne nr 38 

Digmect WesmeeiMa@tiOn ._......... csetes. cote ccccceccceeedueceslecac-<co+<s SSRN. oR 38 


Cruss-Examination 


ee ee eee eee ee ee ee ee eee ee ee ee 2. ee er re 


PAGE 

Mrs. Josephine Humbert— 

Niet Fo xeameAIOT) v...-..2l-..-cec-<.0+.-0----c20enceceecseGsseeedee-nt-ceececcnececoes 39 

(eects hse jor ——— rr re en 40 
Henry [mmerman— 

Pics IES. yoy, Ore ae ee 49 
Norman Irwin— 

WeeGte WUSeANMMIIAUROT 2 .c-<-eccce-ecccescccnesecc+<esecceveodeecsnscecececeeseeseceeeceses. ol 

Colac 00" ail: (0), i aaa ae eee eee eee eae ray a aa 62 

PD tines wt ec S.-i ccoc acc pce encenecca-ececcanvecacseelagceerscldcee code 65 

Wa aTTIIAOND ooo seen ecen oo oececd scene ec centeeennccecereucdleuveceecateeelecc.. 65 
Leo Isenhower— 

Oc Ie ciyaioe,) (0) ———— a 67 

Come: SIE 0961610 (6) ha a a ee 68 
Sam Kelber— 

Drie Sag Dptes 0c cco | hr 24 

ESS) Been De (0 (0) | 26 

Jered eit SIE h 0a ge 6 (0) A ei ee ea 28 

RESO =| Bp 900062100 een 29 
Mrs. Stella Kelber— 

I igen MAM ON -. 5. <lensecd ete cceneee. cceocecosheoesceces eee... Sees 29 
Louis C. Kilgore— 

DIME Se 1552 ant DUO) 0) oan 5 

COR 2S, nul i121) A oe ce 6 
Mike Kreling— 

Digtee Hecaiiitationw.........2.<082................... 2... ee 1) 


MEMOS RUMTIIIAIVOT) © ccc soe oon cc oecseceatecscececessuxacesecessleeeeeeeesesuuullies.... 16 


PAGE 

Nathan Levy— 

Diect. Seaeation ....c24.... 2 ene. Oe eee 64 

Groce wetamation ....wee........ eee... 2 eee... ee 65 
Ted W. Mendenhall— 

[oimect IicaimaiiieiiO@r. -.... cob. o se a ees ee ee Ze 
Frank Montgomery— 

Direct (SseamminciiGnr 262.2. Aen eee 48 

GOSS > eamnM wc eee cen ae Sp 49 

Redirect Eeeiniiiateit ogee... eee... cae 49 

Reeross= ex aiiimenOti.....oee a es 49 
Henry Novisoff— 

Direct ieearmimaiOi): ....<2..-----eccces. oon ee Ce ee l 

Crees eaeiiinatome abc... ae eee eee 4 
Kay H. Paddock— 

Di gecualik oosigi.\0)) ee ae 63 

CF¥OSS= le aminmettiolal ..0-2ea.aesoecsce ce ee 63 
Paul’ Bb Parnielee— 

ON ae NCS 0) ee 5] 

© HOSS oT MaMIAMIOMN ..c. 2.2... eee ee ee 51 
Saunt Tearsmer— 

inect Beeaninaion ...24.0. ee oe ee ss ee 46 

Gihoss= Sasaii@I). ....0ge 2 ee 46 

evecalamecc™t Lc Meera... d.s2.0. 0. I ooo ee oe a Soe sect ieneeeevscaaeeee 47 
Horace B. Randall— 

Ame FAM OT ce. see ese epee eee pee eee. osc oceccenedene 2] 

(eevee GONTIIMIIOM  ...cecc2scelkse we ee pad 


Sam Rappan— 


Direct Examination .......... re: Oe 52 


PAGE 

Douglas F. Scott— 

Mice t Meee tre emt oan sec noes seve ec dene eee teearncloesecdencssddesccesd 20 

GEG SS Ee WetMNOT) —.-.c5e-00becnc cele 2. ccasneacec2c ode dsedeleeueacscesvelecalenen- cone 21 

I Galitee Glam IMMNINELLON <..- coc ls--2eceea cs xca.vecncclucteeeseeneceu.cscceeececuncnees 2! 
Reuben Slavett— 

WO itrce ie WieeeeIONA LION: cafe. 2o oe hac caccecco a saesaccesev Sie eee sesceeeczie elt AY 

(Geos lbs Suan: (2) 0 ——— een ee eon a ea A4 
Bill Soukesian— 

Wiech leeeamaiteatiOi: <2.....-....cccsceeecoee coke cnsds oes soeeev seve ete... 29 

Oi Ne, ee ee ee Sl 
Herman Steinberg— 

MD ie ot reset ONN ec 5 ee oe cece cses tse sn oon celeebeodaveboceselcc. 62 
Willis S. Storms— 

Weer Verein teelOTt .. <2 <a.22s02e2 ooeceece cee ivecencececencevecdeleoeeeeeccecls. 96 

(CORA ESE) EGS OTF TST KC pa ea ee nn 2 98 


Ralph Rk. Walker— 


HO ieee be ech NTL MOTT ceeons ce ee oe eel eee ce nett 15 


No. 10445. 
IN THE 


United States Circuit Court of Appeals 


POR THE NINGH CIREULT 


BENJAMIN ROSE and Louis VITAGLIANO, 
Appellants, 
Os. 
UNITED STATES OF AMERICA, 
Appellee. 


OPENING BRIEF ON APPEAL. 


This is an appeal from judgments of conviction of 
Benjamin Rose and Louis Vitagliano of “conspiracy to 
commit offense against the United States, that is to say, 
to sell, lease, ship and transfer new rubber tires, casings 
and tubes to consumers and other persons in violation 
of statute [R. 78], executive orders, regulations and di- 
feemwes Weremmuctore reterred to. 


The statute referred to was Subsection (a) of Section 
geo; Jitle Jil of Public Law 307, 77th Congtess, ap- 
proved March 27, 1942, and commonly known as the 
Second War Powers Act. [R. 77.] 


On February 11, 1942, the said Office of Price Admin- 
istration made,’ issued and duly promulgated ‘Tire Ra- 


1The Office of Price Administration was not created by the Second 
War Powers act. It is authorized by the Emergency Price Control 
Act of 1942. 


is 


tioning Regulations (Revised),” effective February 19, 
1942, and superseding Tire Rationing Regulations there- 
tofore issued on December 30, 1941, which said regula- 
tions, effective February 19, 1942, prohibited the sale, 
lease, loan, trade, shipment, delivery or transfer of new 
rubber tires and tubes or of retreaded or recapped rubber 
tires without certificates issued by local tire rationing 
boards and except as otherwise provided in said regula- 
tions. Said regulations were issued under Subsection (a) 
of Sectiow 2 of Title flvwet Pub. L. 307, 77th Comgs 
approved March 27, 1942, and commonly known as the 
Second War Powers Act. 


Appellants were dealers and service station men and 
had a lawful right to handle tires with each other. It 
will be shown that they did not conspire to violate any 
of the regulations. The defendant Rose was sentenced to 
a year and a day in a penitentiary type of institution, and 
fined the sum of $2,000. [R. 21.] He was at the time 
of his trial in the Coast Guard of the United States and 
had suffered a serious injury which required him to sit 
through the trial with his leg propped up. The defend- 
ant Vitagliano was given a sentence of six months in the 


County Jail and fined $1,000. [R. 22, 23.] 


As the facts will be more fully stated under the head- 
ing of the Court’s error in failing to direct the verdict, 


no extended statement will here be set forth. 


A complete summary of the testimony is contained in 
an appendix for the purpose of considering the sufficiency 
of the evidence. 
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The appellants assign the following errors in the 
Reeord ; 


i. 


The District Court erred in its decision overruling the 
defendants’ demurrers to the indictment on each of the 
grounds therein specified. 


(a) The indictment is fatally defective in charging a 
conspiracy to violate the Second War Powers Act of 
1942, passed on March 27, 1942, wherein it alleges that 
the conspiracy to violate that Act occurred on December 
12, 1941. 


(b) The indictment is fatally defective in alleging vio- 
lations of regulations purportedly issued under the Second 
War Powers Act, which regulations were issued prior to 
ite Seconed: War Powers Act. 


(c) The indictment is fatally defective in referring 
merely to the statute and not charging what act or omis- 
sion was in violation of the statute. 


(d) The indictment is fatally defective in failing to 
specify the particular conduct which it is alleged was 
forbidden by any applicable regulation and in failing to 
descend to particulars as required by the Sixth Amend- 
ment to the Constitution of the United States. 


(e) The indictment is fatally defective in that it fails 
to negative the exceptions in the regulations, which ex- 
ceptions were applicable to the defendants, who were 
dealers and exempt under the regulations. 


(f{) The indictment is fatally defective in merely re- 
ferring to statutes and regulations generally and by ref- 
erence and without setting forth the provisions of the 
statutes and the regulations. 


se 
IT. 


The indictment fails to state an offense against the 
laws of the United States. 


IIl. 
The District Court erred in refusing a bill of particu- 
lars. 
IV. 


The District Court erred in failing to direct a verdict. 


y. 
The District Court erred in failing to grant the motions 


to strike the evidence. 


VI. 


The District Court erred in failing to grant the motions 
and arrest the judgment. 


(a) For failure to state an offense against the laws of 
the United States. 


(b) For all of the defects set up in the grounds of 
the demurrer. 


(c) For violation of the Fourth and Fifth Amend- 
ments to the Constitution of the United States. 


VII. 

The Second War Powers Act is too vague, indefinite 
and uncertain to form a standard of penal conduct and 
therefore violates the Fifth Amendment to the Constitu- 
tion of the United States. 


VIII. 
The District Court erred in overruling the motions in 


arrest of judgment. 


== 
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The District Court Erred in Overruling the Demurrer 
to the Indictment. 

A. The indictment charges the appellants with violating 

Silbdivisions(a) of Seetion 2 of Tithe 3Pubhe Way 507 - 

7/th Congress, approved March 27, 1942, and commonly 


known as the “Second War Powers Act.” 


The offense of conspiracy is alleged to have taken 
place December 12, 1941, or more than a year and two 
months before the passage of the Act. Also, the indict- 
ment charges that the regulations were issued under the 
Second War Powers Act [R. 77], when, as a matter of 
fact, the Second War Powers Act had not yet passed and 
the regulations referred to are dated February 11, 1942, 
February 19, 1942, and December 30, 1941. [R. 77, re- 


ferring to Section 12 in the indictment. ] 


In United States v. Eaton, 144 U. S. 677, 688, 36 L. 
Ed. 591, 592, 593, the court held that the Secretary of 
the Treasury cannot buy his regulations, alter or amend 
a revenue law; all he can do is to regulate the mode of 
the proceeding to carry into effect what Congress has 
enacted, and he has no authority to prescribe a regula- 
tion which would substantially prescribe a criminal of- 
fense by the regulation of the Department. 


See also the following cases: 


St. Lows Merchants Bridge T. Railroad Co. v. 
Umited States (8th Cir.), 188 Fed. 191: 


United States v. Maid, 116 Fed. 650: 
United States v. Ballard, 12 Fed. Supp. 321; 


se 
Schecter v. United States, 295 U. S. 495, 79 L. 
Ed. 1570; 


United States v. Lomsville & N. R. Co., 176 Fed. 
942; 


Asgill vw. United States, 60 Fed. (2d) 780. 


B. The indictment does not state an offense against 
the laws of the United States in that it 1s too vague, in- 
definite and uncertain to apprise the accused of the specific 
thing with which they are charged. 


The references to the orders are general. The refer- 
ences to the alleged conduct or misconduct are too vague 
and general. 


Constitution of the United States, Sixth Amend- 
ment; 


U.S. v. Cruikshank, 92 U.S. 542, 23 L. Ed. 588, 
Fed. Case 14455, 2 Patiie 451: 


U.S. v. Summons, 96 U.S. 360, 24 L. Ed. 819; 
U.S. @. Hess, 124 U.S. 485, 34 L. Bd. SiG; 
U. S. v. G@Ak VOS U.S. Gal, 26 Lb. Be ONS3; 


U. S. v. Standard Brewery, 251 U. S. 210, 6® L. 
Ed. 229: 


U.S. uv. Morrissey, 32 Fed. 147; 

U. S. v. Reichert, 32 Fed. 142: 

Wishart v. U. S. (8th Cir.),. 29 Fed. (2d) 103; 
Peters uv. U. S., 94 Fed. 127; 

Olmstead. v. U. S., 29 Fed. (2d) 239; 

Brenner v. U. S., 287 Fed. 636; 

Shaw v. U. S., 292 Fed. 339; 

Haynes v. U. S., 4 Fed. (2d) S89; 
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Lynch v. U. S., 10 Fed. (2d) 947; 
Asgill v. U. S., 60 Fed. (2d) 780 and cases there- 
in cited; 
Kems uv. U. S., 74 Fed, (2d) Zar, 
farce? U.S sowed (2d )59aes 
ioammcr-Gross Co, uv. U. S., 20 Fed. (2d) 36; 
U.S. wv Sivobaen, 25 Fed. 902: 
U. S. v. Brazeau, 78 Fed. 464; 
suma Kubo v. U. S., 31 Fed. (2d) &8; 
Marian v. U. S., 168 Fed. 198: 
Ackley v. U. S., 200 Fed. 217; 
Se Gopp, 250 Bed. 723: 
Boykin v. U. S., 11 Fed. (2d) 484; 
U. S. uv. Cowell, 243 Fed. 730; 
U.S. v. Louisdille G N. R. Go., 165 Fed. 936: 
Pe Ua Se, too Hed. (2d) 3768: 
Harris v. U. S., 104 Fed. (2d) 41. 


C. The indictment states facts which all could be in- 
nocent, as the defendants were authorized dealers in tires 
and under O.P.A. Section 801 a retailer may, without 
certificate, transfer any new tires or tubes to any re- 
tailer, distributor, wholesaler or manufacturer. 


Under the Sixth Amendment to the United States 
Constitution a defendant is entitled to be informed of the 
nature and cause of the accusation so that the court may 
know if an offense has been charged in the first instance. 
Where, by the language of an mdictment the defendant 
may or may not be innocent, the presumption of innocence 
prevails, and no public offense 1s charged. If under the 


_.. 


language of the indictment the defendants could have done 
each and all of the things charged without being in viola- 
tion of any law, no public offense against the laws of the 
United States is charged. 


People v. Schmitz, 7 Cal. App. 330; 
People vw. Davenport, 21 Cal. App. (2d) 292. 


Count I of the indictment was insufficient in that the 
statute executive orders, regulations and/or directives re- 
ferred to contain numerous exceptions which are so in- 
corporated in the language defining the conduct that the 
ingredients of the conduct cannot be accurately described 
because the exceptions are omitted. It 1s a well-known 
rule of criminal law that where exceptions are a part of 
the definition of an offense they must be pleaded. 


U. Sev. Cook, 4. 5. 168, 20 fai: Soc: 
Reing v. U. S., 84 Fed. (2d) 624. 


Count I of the indictment was insufficient in that it 
failed to allege whether any of the defendants were retail- 
ers, distributors, wholesalers or manufacturers, as defined 
by Supplementary Order M-15-C. Without such allega- 
tions the indictment did not state an offense, and the de- 
fendants were entitled to be informed specifically by the 
indictment whether they were in the forbidden category. 


U. S. v. Cook, 8! U. S. 168, 21 L. Ed. 538. 


D. The indictment failed to allege whether or not the 
defendant Rose was a retailer. distributor. wholesaler or 
manufacturer within the meaning and purview of Sup- 
plementary Order M-15-C, Subdivision 4, which permitted 
selling, leasing, trading, lending, delivering. shipping and 
transferring of new tires, casings and tubes by any re- 
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tailer to another retailer or to any distributor, wholesaler 
or manufacturer. 


The indictment also failed to allege the specific regula- 
tions which it is alleged were the object of the con- 
spiracy. 

Such omissions vitiate the indictment. 

U.S. v. Crmmkshank, 92 U.S. 542, 23 L. Ed. 588: 
Aagii-v. U. S., 60 Bed. (2d) 780; 

WS. uv. Lomsuiic & N. R. Co., 176 Fed, 942: 
Seo vi U.S. 295 UU. S. 495, 79 L. Bee 0570: 


United States Constitution, Article I, Sections 1 
anes 


US. Bajow, i440. S. 677, 36 L. Ed. 591. 


The Second War Powers Act fails to define a crime 
with definiteness and certainty, and therefore is violative 
of the Fifth Amendment to the Constitution of the United 
States. 

Wo. vu. Reese, 92 WU. S. 274: 


Conailly v. General Cowst. Co., 269 U. S. 385, 7 L. 
Hid. 322 ; 


Langetta v. New Jersey, 306 U. S. 457; 
U.S. wv. 11,150 Powwds of Batter, 195 Fed, 657: 
U. S.@. demmick, 299 U. S:.207, 81 L. Ed. 127. 


EK. The Second War Powers Act does not contain any 
penal provisions relating to the matters herein charged. 
In every crime there must be conduct defined and a punish- 
ment provided. 


U.S. v. Sewert, 2 Fed. (2d) 80; 
U.S. v. Wesmick, 299 U. S. 207, @1 L. Ea. 127 


ji 


People v. McNulty, 93 Cal. 427; 
Im re Ellsworth, 165 Cal. 677; 


U. S. Ballard, 12 Wed. Supp. 321, and cases thene- 
in cited at 327. 


For each of the foregoing reasons the demurrer to the 
indictment and the motions in arrest of judgment should 
have been sustained. 


The Indictment Fails to State a Public Offense. 


The instant indictment fails to state any offense known 
to the law. It is totally deficient in its attempt to charge 
a crime for the following reasons: 


l. It is vague, uncertain and indefinite to the 
degree that it fails to inform the accused of the 
nature of the charge against them or to identify the 
offense attempted to be charged. 


2. It shows on its face that the defendants are, if 
the allegations contained therein are true, innocent of 
any and all offenses attempted or purported to be 
set forth in said indictment. 


The second ground will be first discussed and eluci- 


dated. 


In the body of the indictment, a fraudulent conspiracy 
to violate certain laws is charged as the aim and purpose 
of the alleged conspirators. 


First reliance is placed on decisions which have been 
quoted or cited in the argument involving the insufficiency 
of the evidence to sustain the conviction (caption I). 
These decisions not only considered the evidence insuff- 
cient but held the respective indictments bad. 
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However, it will be shown that these decisions coincide 
with and lead back to leading cases which sustain ground 
1, above set forth. 


In other words, United States v. Biggs, 157 Fed. 264; 
Tillingham v. Richards, 275 Fed. 226, and Fain v. United 
States, 209 Fed. 525, is not a group of Mavericks in the 
statements of law, applicable only to the precise facts in- 
volved. but are examples of cases factually similar to the 
instant case which were controlled by long and well-settled 
principles of the criminal law. 


The composite doctrine of these three decisions is 
grounded upon the rule that an indictment fails to state 
facts which permit proof of a public offense, where in 
the charging clause, a conspiracy to do an unlawful act, 
fraudulently, is alleged as the object, and lawful, innocent 
overt acts are set forth, without any averments in the 
body of the indictment, of fact which show a causal con- 
nection to give a fraudulent aspect to overt acts, which, 
as described, are lawful and innocent. 


In that behalf Tillingham v. Richards relies upon U. S. 
v. Broiow, VOS8 U. S. 19927 L. Ed. 199. 


The charge in the Britton case was conspiracy to vio- 
late Section 5209 of the Revised Statutes (The National 
Bank Act). The indictment contained 119 counts. 


Concerning counts 37 and the counts similar to it, the 
opinion shows that they charge conspiracy to do an un- 
lawful act fraudulently. These counts were held “bad” 
because it is said, they do not fully and clearly set forth 
every element of the offense charged. It would not be 
sufficient simply to aver that the defendant “willfully 
misapplied” the funds of the association. There must be 
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averments to show how the application was made, and 
that it was an unlawful one. This is well settled by the 
authorities we have already cited. 


Finally it is said: 

“The failure of the counts under consideration to 
aver that the purchase of the shares of the associa- 
tion was not necessary to prevent loss upon a debt 
previously contracted in good faith 1s a fatal defect. 
These counts merely charge that the defendant will- 
fully misapplied the funds of the association, and 
then aver a use of the funds which, from all that 
appears to the contrary, was a perfectly lawful apphi- 
cation of them. The result is, that no offense is 
described in the counts numbered from 37 to 56, in- 


clusive, and that they are, therefore, insufficient and 
bad.” (pp. S25, 526.) 


The principal authorities above referred to as having 
been cited are U.S. v. Simmons, 96 U.S. 362 and U. S. v. 
Carll, 105 U. S. 611, and the excerpts quoted from these 
opinions merely state certain fundamental principles 
which condemn uncertainty in pleading. 


From the Simmons opinion is quoted this language: 


‘cok %* * there is a qualification fundamental in 
the law of criminal procedure, that the accused must 
be apprised in the indictment with reasonable cer- 
tainty of the nature of the accusation against him, to 
the end that he may prepare his defense and plead 
the judgment as a bar to any subsequent prosecution 
against him.’ ” 


From the Carll decision the following is quoted: 


“In an indictment upon a statute, it 1s not suf- 
ficient to set forth the offense in the words of the 
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statute, unless those words of themselves fully, di- 
rectly, and expressly, without any uncertainty or am- 
biguity, set forth all the elements necessary to con- 
stitute the offense intended to be punished; and the 
fact that the statute in question, read in the light of 
the common law and of other statutes on the like 
matter, enables the court to infer the intent of the 
Legislature, does not dispense with the necessity of 
alleging in the indictment all the facts necessary to 
bring the case within that intent.’ ” 


Thus the Britton case announces the exact principle 
and rule laid down in the Fam, Biggs and Tillingham 
cases and regards that rule and principle as warranted 
and required by a more general rule which is ‘‘funda- 
mental to the law of criminal procedure.” 


United States v. Carll, in turn, granted a motion in 
arrest of judgment on the jurisdictional ground that the 
averments of the indictment were insufficient to state an 
offense because its charging clause, being in the general 
language of the statute, omitted the essential element of 
intent to defraud and charged as a crime an act which was 
not unlawful, without an averment of further facts to 
show illegality, citing the famous decision in U. S. vw. 
Cruikshank, 92 U. S. 582. 


In the last named case the charge was conspiracy to 
do an unlawful act fraudulently. It employed the generic 
language of the law which made it unlawful to conspire 
to hinder a citizen in the free enjoyment of any right 
or privilege granted by the Federal Constitution. 


It failed to specify what right or to plead facts show- 
ing the intent to prevent the enjoyment of such right. 
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The opinion declares “facts are to be stated and not 
conclusions of law alone” and it is said, “the indictment 
should state the particulars, to inform the court as well 
as the accused. It must be made to appear—that is to 
say, appear from the indictment, without going further— 
that the acts charged will, if proved, support a convic- 
tion for the offense charged.” 


With this background and lineage the 7illingham, Fain 
and Biggs decisions are, it seems. impregnable. They 
have applied the same rule which caused the Supreme 
Court in the Cruikshank and Carll cases to hold that a 
motion in arrest after conviction should have been granted 
where the body of the charge was defective to similar 
defects in the description of the overt acts. They show 
clearly and logically that conclusions alone were pleaded 
in the charging clause and that with no averments of 
causal connection the lawful overt acts set forth could 
not possibly “support a conviction tor the offense charged,” 
and that, as phrased in the Carll decision, without aver- 
ments of showing illegality the lawful acts set forth as 
overt acts cannot enlarge the defective charge in the body 
of the indictment into an offense. 


1. THe IspictMeNT FAILS TO CHARGE A Pusiic OF 
FENSE BecAUSE It Is WacuEe, UNCERTAIN AND 
INDEFINITE. 


It is difficult to conceive of a more indefinite and un- 
certain charge than that contained in the instant indict- 
ment. 


It reads: 


“Beginning on or about December 12, 1941. and 
continuing thereafter up to and including the date 
of the return of this indictment, the defendants Mac 
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R. Brown, Joseph Lieb, Benjamin Rose, Phil Rez- 
niche, Phil Taplin, Louis Vitagliano and Sam Wein- 
stein, and other persons whose names are to the 
Grand Jurors unknown, in the County of Los An- 
geles, State of California, division and district afore- 
said, did unlawfully, wilfully, knowingly, corruptly, 
fraudulently and feloniously engage in a conspiracy 
to commit offenses against the United States, that is 
to say, to sell, trade, lease, ship and transfer new 
rubber tires, casings, and tubes to consumers and 
other persons in violation of the statute, executive 
orders, regulations and directives hereinbefore re- 
ferred to.” (Italics ours.) 


Several regulations and two directives and the entire 
act authorizing the creation of the OPA were “herein- 
before referred to.” [R. 74-77. ] 


The charge is in the generic language of certain of 
these regulations and it is generic throughout. 


It is conceivable that persons could conspire to violate 
all provisions of the statute and the directives and of 
the regulations of the OPA. However, the indictment 
does not so aver. It specifies that the accused conspired 
to do acts in violation of said instruments, but makes no 
attempt to specify what acts were planned to be done or 
to identify them. 


This indictment violates fundamental rules of criminal 
procedure all based upon the general principal that the 
accusation must be so definite and certain that the de- 
fendant may know the precise offense with which he is 
charged so that he may prepare his defnse and be pro- 
tected from further prosecution for the same offense and 
to inform the court, so that it can determine whether an 
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offense is charged and. if so, what offense, and whether 
it is one over which the court has jurisdiction. 


Criackshank w. U. S..92°U. S. 52. 


li Avonow Packwtg Co. v. U. S., 209 U. S. 56,4 
was Said: 


Rosem uv. U.S., vO U.S. 29, 40 L. ed. C06: 
U. S.%. Caxe®, 108. U0. S. Gl, 26'L. ed) VBE 
U.S. uv. Semmons, 96 U. S. 360, 24 L. ed. 819, 


The fundamental rules thus comprehended are stressed 
separately in the following groups of decisions: 


tl. In Jal v. U. S., WO PF. (2d) 851, 1 Was held Ue 
an indictment which does not so identify the charge that 
the accused may not be put on trial for an offense other 
than the one covered in the indictment and so that he 
may be protected from being twice put in jeopardy is 
“fatally defective.” 


In Anderson v. U. S., 260 Fed. 557, the indictment 
charged that defendant “unlawfully, etc., conspired” with 
others to commit an offense against the United States, 
that is, ‘to steal from a certain railway car certain goods 
then and there moving as a part of interstate shipment, 
with intent to convert said goods to their own use.” 


The demurrer on the ground that the indictment insuf- 
ficiently described the alleged offense was overruled and 
in ‘error, was reversed. 


It was held that if the statute employs broad and com- 
prehensive language descriptive of the general nature of 
the offense, the use of such language is insufficient to 
identify the offense attempted to be charged. 
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It is said: 


“As the conspiracy is the gist of the offense, it is 
undoubtedly true that the offense which it is charged 
the defendant conspired to commit need not be stated 
with that particularity that would be required in an 
indictment charging the offense itself. Still, as was 
said in Williamson v. U. S., 207 U. S.447- the of- 
fense which the defendant conspired to commit must 
be identified.” 


“Standing alone. we are of the opinion that the 
above-quoted language from the indictment wholly 
fails to comply with the rules of criminal pleading. 
The words ‘certain railroad car’ might apply to any 
one of the vast number of cars in existence in the 
United States; and for the same reason the words 
‘certain goods might apply to any kind of the thou- 
sand varieties of property. The car might be moving 
in interstate commerce on any railroad in the United 
States and between any two of the great number of 
towns existing in different states. The kind and 
character of the goods are not stated. In order to 
constitute the crime of stealing, several elements 
must be established. The defendant, if convicted or 
acquitted on this indictment, could not plead the con- 
viction or acquittal i bar, as far as the indictment 
is concerned, if he was again indicted for the same 
offense, because the offense is not identified. We 
are therefore clearly of the opinion that the charge of 
conspiracy 1s fatally defective when standing alone.” 


The court further held that indictment cannot be aided 
by averments of overt acts done by one or more of the 
conspirators in furtherance otf the object of the con- 
Spiracy. 
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2. Where an indictment pleads one or more of the 
essential elements of the crime attempted to be charged 
in generic language, it fails to state an offense. 

Sulla v. U. S., 104 Fed. 544 (9th Cir.) :; 
Keer xy. U. S., WZ SS 855 ; F2 Wed). S05; 
Hess vw U. S, 424 De S. 483, SD L. @dndls: 
U. S. vw. Robinson, 266 F. 240. 


(a) Such generic language states no matters on 
which an issue could be submitted to a jury. 

iacee @. U. Sa 172 S.™GSs 

Bess @. U. S., Tee°U. & 483. 


(b) Such an indictment denies the accused the 
right guaranteed by the Fifth Amendment to be pro- 
tected against double jeopardy. It violates the right 
to be informed of the nature of the charge. guaran- 
teed by the Sixth Amendment. The protection thus 
afforded begins back of the trial and with the in- 
dictment and renders all that follows nugatory. 

U. S. v. Crwickshamk, 92 U. S. 342; 

Nielson v. U. S.. 131 (N. S. 176; 

Bens v. U. S., 226 Fed. 152; 

U. S. # Taree, 6 Fed. 115: 


(c) Such an indictment states “No offense known 
to the law.” 


Hess v. U. Sy 484 U.S. 385, Sd EL. et, S16: 
Boykom v. U. S., 11 F. (2d) 984; 
Shaw v. U. S., 292 Fed. 339. 


(d) Such an indictment is a nullity and is “dead.” 


rote vw. U. S., 259 Fed. 461 (6th Cin): 
Hess v. U. S., supra. 


ell Oiee- 


(e) Under an indictment which pleads the charge 
in generic language, only, the court is wholly with- 


out jurisdiction over the subject matter. 


Oe ogO los med. 3100 


(f) The defect is one of substance and not merely 
of form. It goes to the very life of the indict- 


ment. 
U. S. v. Ford, 34 Fed. 26; 
om Dee. O. 2O) BS (2d) eo 


If these are the consequences which result from plead- 
ing in generic terms and failing to ‘‘descend to particulars” 
where conspiracy to violate congressional acts is charged, 
by what process of reasoning can it be held that direc- 
tives and administrative regulations, created solely through 
delegated authority are immune and exempt, and may be 
made the basis of prosecutions in defiance of constitu- 
tional restrictions? The Government is invited to supply 


the answer. 


In the past it seems that prosecutors have sought to 
avoid the effect of the fundamental rules above set forth 
by arguing that a bill of particulars would supply the 


defects in the indictment. 


To ltat contention it Bas said in Foster a U. S., 253 


Med. 461 (9th Cir): 


“The bill of particulars could not avail to cure the 
defect of the mdictmett If dees met constinire a 
part of the record and it is not subject to demurrer. 
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Not having been made by a grand jury on oath, it 
cannot cure the omission of material averments from 
an indictment, and it cannot ‘give life to what was 
déad wheh it left tae rand jury.” 


In United States v. Dowling, 278 Fed. 630. the court 
observed : 


If the indictment is good against general demurrer 
the defendant may resort to a motion for a bill of 
particulars, “If, however, it is bad, the remedy is 
by demurrer or by motion in arrest of judgment.” 


To the same effect, see: 


tert vu. S,, TOF. (2a) 39. 


IT. 


The District Court Erred in Denying the Defendants’ 
Motions for a Bill of Particulars. 


The defendants moved for a bill of particulars [R. 83, 
84] which motions were denied and exceptions noted. 
They were entitled to a bill of particulars because of the 
multiplicity of regulations and their right to know what 
they were charged with having violated so that they could 
be prepared to meet the charges. The refusal to grant 
the bill of particulars was an abuse of discretion on the 


part ae the couft. 
Guasser v. U. S.. 86k. Ed. 680: 
Baptell v. U. S..@@f UO. 5S. 827,'57 lw led. S85; 


Duriand v. U. S., 161 U. S. 306, 316, 40 L. Ed. 
709. 
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RIB, 
The District Court Erred in Denying the Defendants’ 
Motion to Dismiss the Government’s Case at the 
Close of the Opening Statement. 


The Government’s opening statement did not constitute 
a violation of the laws of the United States. No con- 
Spiracyelad been set Out in the’ facts set@iarth inte 
Government’s opening statement. In view of this failure 
to set out a case in the opening statement the defendants 
were entitled not to be put through a long, difficult and 
expensive trial. One of the rights of persons is to be 
free from needless litigation. Here, the Government’s 
Opening statement did not set out facts constituting an 


offense. 


It must be presumed that the court knew nothing about 
the case. The court attempted to aid the prosecutor in 
adding to his opening statement sufficient to enable the 
court to overrule the defendants’ motion. [R. 119.] It 
is respectfully submitted that the defendants were entitled 
to have their motions granted on the statement of facts 


of the prosecutor who represented the Government. 


U.S. uv. Weissman, 266 U. S. 377, 69 L. Ed. 334. 
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IV. 


The District Court Erred in Failing to Direct the 
Verdict. The Evidence Was Insufficient to Justify 
the Verdict. 


The verdict should have been directed for the defend- 
ants as the evidence 1s insufficient to support the verdict. 
The only testimony in the record as to any transaction 
that allegedly violated the regulations of the Office of 
Price Administration was the testimony of Leo Isen- 
hower [R. 276] in which he testified that he had a con- 
versation with Benjamin Rose with reference to the pur- 
chase of some inner tubes. Isenhower testified that he 
saw Mr. Rose at one of his laundry stops, a service sta- 
tion on Western Avenue. Isenhower was a laundry driver 
and picked up laundry. He met Rose at this station. A 
conversation arose and Isenhower said that he needed 
some inner tubes for his trucks and did not know where 
he could get them. [R. 277.] The sum and substance 
of the conversation was that Rose had some inner tubes 
for sale and the price was around $4 apiece. There were 
five or six inner tubes in a box that Rose brought along 
on a subsequent occasion. Isenhower said that he did 
not have any certificates to obtain the tubes and didn't 
feel that he needed them. [R. 278.] There is no testi- 
mony as to what kind of tubes they were, whether new 
(as alleged in the indictment) or used. nor was there 
any testimony offered as to the character of the tubes 
nor that Isenhower was doing anything except laying in 
a stock. 


This testimony shows that there is no connection be- 
tween this isolated transaction and the conspiracy alleged 
in the indictment. It is not shown that these tubes were 
a part of any tubes that were a part of any alleged con- 
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spiracy nor that this was anything more than an indi- 
vidual transaction between Rose and Isenhower. Such 
an action does not constitute a conspiracy. The fact that 
the act of an individual in an individual transaction does 
not make out a conspiracy. 


Inoehevease of People v. Covmngtonm, 1 Cal. (2d) 316, 
three defendants were charged with the crime of robbery. 
It appears that they had broken into the house of a young 
woman and waited for her and a man to come home. 
After the defendants had been for some time in the house 
two young women came home and proceeded to entertain 
the defendants. One of the young women was hit with 
a sap or blackjack by one of the defendants and as a 
result of the blow she died a short time afterwards. 
Thereafter the other defendants took some jewelry from 
the house. The court held that the other defendants who 
took the property subsequent to the murderous attack 
were guilty of petty theft and that this was a separate 
and distinct transaction. 


See also: 


lemGonp. Ite 135: 

Peo aur her. er, 6s°Cal. 232, 3 Pac. 8i8- 
State v. May, 142 Mo. 135, 43 S. W. 637; 
People v. Keroff, 26 Mich. 112; 

People v. Coumagton, | Cal. (2d) 316; 
People v. Creeks, 170 Cal. 369, 373; 
People v. Kawfman, 152 Cal. 331, 334: 
People v. King, 30 Cal. App. (2d) 185; 
People v. Shurtleff, 113 Cal. App. 739: 
Langer'v. U. S., 76 Fed. (2d) 817; 
Becher v. U. S., 5 Bed. (2d) 45. 
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We will hereafter set forth a complete analysis of the 
evidence showing its entire insufficiency. We have ap- 
pended at the close of this brief a complete summary of 
the evidence on this point. 


The indictment in this case is drawn under Section 5440 
of the Revised Statutes (Title 18 U. S. C., Sec. 88). 


It charges a conspiracy in violation of that section, to- 
wit, to defraud the United States, in that they “did un- 
lawfully, wilfully * * * fraudulently and feloniously 
efemee mm a conspiracy to ™ * ™* sell, trade, lease, 
ship and transfer rubber tires, casings tubes to consumers 
and other persons in violation of the statute, executive 
orders and directives hereinbefore referred to,” which 
statute, executive orders and directives consist of the act 
authorizing the creation of the O.P.A., directives of the 
President creating the same and restricting and regulat- 
ing the sale of rubber and dealing in new rubber tires, 
tubes, etc., and regulations of the O.P.A. in that behalf. 

Of the tem overt acts charged (designated (a) to (3)) 
inclusive), five of them (c), (ec), () () aad Gy, 
charge fraud or deceit; all of these acts are mnocent and 
lawful per se; and no one of them tends, in any per- 
ceptible manner, to violate any of said directives or regu- 
lations. 


To secure a lawful conviction it was essential that the 
prosecution prove one of the overt acts as latd in the in- 
dictment; and this is the law regardless of whether other 


overt acts are proved. 
Fredericks v. U. S., 292 Fed. 856; 
Wemstem v. U. S., 11 Fed. (2d) 505. 
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It necessarily follows that if none of the overt acts are 
relevant, material or competent and if it was error for 
them to have been admitted and for the court to have 
refused to strike such testimony from the record, convic- 
tions were illegally obtained because there is no competent 
evidence in the record to warrant the verdict or the judg- 
ment. 


Appellant proposes to sustain this legal hypothesis and 
to show that each and all of the overt acts set forth in 
the instant indictment was lawful and innocent: that, as 
set forth, none of the overt acts could possibly have had 
any causal connection with the unlawful conspiracy as 
averred in the charging clause of the indictment and that, 
as a matter of law, under these circumstances. said overt 
acts could not possibly have been committed in further- 
ance of the alleged conspiracy. 


The decisions upon which appellant principally relies 
to establish this ground for reversal of the conviction 
ane : 

Fain v. United States, 209 Fed. 525: 

Usted States v. Biggs, 211 U. S. 507,53 Ll. Ed. 
505: 

Tillingham v. Richards, 225 Fed. 226. 


In Fain v. United States, 209 Fed. 525, it was said: 


“Tt is neither criminal nor unlawful to do or to 
conspire to do that which the law does not prohibit 
but recognizes may be lawfully done without prej- 
udice or injury to the United States,” citing United 
Stakes w. Biggs, 21d U. S. 507, 521 


In that case the defendants were charged with con- 
spiracy to violate Section 5440, revised Statutes, by in- 
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ducing “persons to make false entries on public lands, to 
procure and to hold for sale for their own profit ‘Te- 
linquishments by homestead entrymen, and to make and 
cause to be made false and pretended contests of home- 
stead entries for the purpose of preventing the lands 
covered by them from being entered by other qualified 
entrymen until they could sell their relinquishments for 
their own benefit.” 


As overt acts, it was alleged that: 


(a) Kammerer, Strunk, and Rogers made honest 
and valid homestead entries of their respective tracts 


of land. 


(b) That in September, 1909, the defendants pur- 
chased the relinquishments of these homesteaders. 


(c) That in October, 1909, Baker instituted a con- 
test against Kammerer on the grounds that he had 
offered his relinquishment for sale, and had sold it to 
one Smith, when the fact was that he had not sold 
it to Smith, but had sold it to defendants, and that 
he had abandoned his homestead for more than six 
months. 


(d) That Kammerer’s relinquishment was not filed 
until November 3, 1909, when Baker withdrew his 
contest and Itrnest C. Collier, to whom Kammerer’s 
relinquishment had been sold, entered the land as his 
homestead. 


(e) That on September 7, 1909, Fain filed an af- 
fidavit of contest against Strunk on the ground that 
he had offered his relinquishment for sale. and had 
sold it to one Dennie Y. Hennold, when the tact was 
that he had not sold it to Hennold. 
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(f{) That two other contests of Strunk’s claim were 
filed on September 7, 1909. 


g) That on October 14, 1909, Fain filed an 
amended affidavit to the effect that Strunk had aban- 
doned his homestead for more than six months. 


(h) That five junior contests for this tract of land 
were subsequently instituted. 


(1) That the relinquishment of Strunk has never 
been filed, and Fain’s contest is still pending. 


(j) That on October 25, 1909, the defendants 
caused K. T. Coffey to file an affidavit of contest 
of Rogers’ entry, on the ground that he had aban- 
doned his tract for more than six months, and 
Rogers’ relinquishment was never filed. 


The opinion shows that all of the proceedings were 
conducted pursuant to an act or acts providing for home- 
steading of public lands of the United States. 


U. S. Comp. St. 1901 and 1907. 


The court considers each of the overts separately and 
shows that none of them were prohibited, and that sev- 
eral were expressly permitted, among which were sales 
and contracts for sales of relinquishments and contests 
of claims, and it concludes that the defendants’ motion to 
strike all evidence pertaining to such acts should have 
been granted because the overt acts “were not acts to 
effect the object of such conspiracy,” and all of the evi- 
dence of such purchases, relingquishments, and contests 
was “inadmissible” to prove the charge in the indict- 
ment. 


= = 


Another point determined, which is especially applicable 
in this case, was that it was shown that in some instances 
false affidavits had been filed in support of contests. 


In that behalf the opinion states: 


“But counsel says the affidavits of contests were 
false. * * * The false statements were not ii@= 
terial to prove perjury because they related to an 
immaterial issue, and because that offense was not 
charged in the indictment and its commission was not 
in isste. It 4S Hot a criminal offense for a Wieant 
to delay the administration of the law by asserting, 
even under oath, in his pleading of proof the exist- 
ence of a fact which did not exist. If it were. one 
or the other of the parties in many a contested law- 
suit would either be deterred from asserting the 
existence of facts the proof of which would be essen- 
tial to his rights, but doubtful, or would be liable to 
punishment for asserting their existence it he failed 
to prove them. No sound reason is discovered for 
the introduction in evidence or the consideration by 
the jury of the affidavits and contests of the entries 
of Kammerer, Strunk. or Rogers, or of their re- 
linquishments or of the entries themselves. They 
should have been excluded from the consideration of 
the jury in the trial below.” 


Thus the situation in the instant case 1s exemplified by 
that in Fam v. Unted States. 


There is no difference in principle between the two 
cases. 


The essence of the Fam decision is that where none of 
the overt acts charged are unlawful and none of them 
as pleaded “tend * “ * in any Wray fo deffaud” thie 
United States “out of anything of value” evidence to 


a 


establish such overt acts is inadmissible because it is 
immaterial and irrelevant. 


In the instant case there can be no doubt that overt 
act “(a)” in the indictment is wholly innocent. Phil 
Taplin, Sam Weinstein and Louis Vitagliano all held 
rétail licenses. None of the directives or regulations de- 
scribed in the indictment applies to persons holding such 
licenses or restricts them in transporting rubber tires and 
tubes from one point to another. 


It was the privilege of these men to transfer their 
tires and tubes to a chicken coop and store them therein 
or to pile them up on a vacant lot if they were willing 
to run the risk of theft or hi-jacking. 


“(b)” overt act is equally lawful because Rose was a 
duly licensed dealer and so was Kreling from whom he 
purchased the tires. [R. 322; 160.] 


“(c)” overt act is plainly immaterial and irrelevant. 
It cannot be doubted that Rose had a right to rent any 
premises in which to store his tires and tubes. His 
making a false representation to the owner of the premises 
in order to get the rental of the premises is even more 
plainly immaterial than were the false affidavits made by 
Baker and Fain in the Fai case. The false affidavits in 
that case resulted in a delay in the court contests therein 
involved. In this case the false representation attributed 
to Rose had no effect whatever upon any proceeding, nor 
could it. by any stretch of conjecture or suspicion, con- 
cern the O.P.A. or the administration of the lawful func- 
tions of that office. No regulation required Rose to keep 
the O.P.A. informed of the whereabouts of his tires and 
tubes. If he had any motive whatever in renting the 
premises in question other than for purposes of storage 
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it is fair to assume that he shared the prevalent resent- 
ment against the pernicious interference in his private 
business affairs of Government officers, who, it is com- 
monly known, often, if not habitually, flaunt constitu- 
tional rights. 


At any rate, neither in the indictment nor in the evi- 
dence is there the slightest factual showing that this 
false representation was in furtherance of the alleged 
conspiracy. 


In “(d)” owert act, the sitwation is the same as m 
“(a)” and “(b)”. Hach of the parties, Kelher amd Rose, 
were regularly licensed retail dealers and owned and con- 
ducted one or more shops where tires were sold. It was 
entirely lawful for Kelher to sell his rubber articles to 
Rose, and for Rose to buy them and transport them from 
Kelher’s premises. 


Overt act “(e)” was lawful in every respect. Slavett 
was a dealer in tires and had been at the same address 
for 12 years. |R. 208.] The only conceivable purpose for 
setting this act up is to reveal that Rose directed “the 
transfer man” to list the tires and tubes as “auto ac- 
cessories” in “‘his statement of services rendered.” 


This item on the “‘statement of services rendered” 
could not deceive anyone. The invoices were properly 
made out, showing that the tires and tubes were sold to 
Rose. [R. 148.] The O.P.A. knew all about the trans- 
action and it complied in every respect with directions 
given by that office to Slawer [dk. 147)| UOtider the 
Fain decision evidence of this overt act was clearly in- 
admissible and immaterial. 


Overt act “(ff)” was legal. Mac R. Brown was a reé- 
tail dealer in tires and tubes and was doing business un- 
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der his license. [R. 156.] The same was true of Sam 
Parsner, and there could be no claim that it was a viola- 
tion of the law for Vitagliano to help Brown move the 
tires which the latter had lawfully purchased. 


Overt act “(g)” is trifling. No regulation makes it 
unlawful to he to an investigator of the O.P.A. The 
warped concept which this office and the prosecutor had 
of a federal bureau and its assumed sanctity is the chief 
cause of the present chaos and confusion in the admin- 
istration of that office. The presence of this overt act 
in the indictment can be accounted for on no other 
hypothesis. In the first place the investigator had no legal 
right to demand information from Rose as to whether he, 
Rose, had sold any tires or tubes which he owned. Of 
course, Rose was aware that this investigator was and 
had been snooping into Rose’s affairs. Rose was under 
no obligation to tell the investigator anything. If he chose 
to say that he had sold the Kreling tires to Golden Lubri- 
cants, Inc., it was immaterial in this case, whether the 
statement was true or false. As a matter of fact the 
records show that the sale was made. 


However the overt act, if proved, was clearly imma- 
terial and irrelevant under the reasoning and decision of 
Fain v. United States, supra. 

Overt act “(h)” is identical with “(e)” plus “(a)”. 

Overt act “(i)” is another example of a trifling aver- 
ment, and one which evinces a belief in the past of the 
pleader that with the creation of the O.P.A. by presi- 
dential directive. Constitutional rights and guaranties 
were thrown in the discard, at least for the duration of 
the life of the O.P.A. Surely the averment of this overt 
act presupposes that constitutional property rights do not 
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exist. Upon no other theory can it be suspected that any 
unlawful purpose or design is indicated by the conduct of 
an owner who moves his property from a place where 
it was stored to a “place or places unknown.” Since when 
has it become a ground of suspicion that an owner has 
moved his property without informing everyone where 
he placed it? The Government surely must believe that 
such a circumstance is more than suspicious—that it 1s 
either illegal or at least so bordering on illegality as to 
provide an inference of an unlawful design. 


Otherwise under the sound doctrine of Fam v. United 
States (which has not been judicially overturned), overt 
act “(i)” is utterly meaningless and irrelevant and evi- 
dence concerning it was erroneously admitted. 


Overt act “(j)” was just as inmoecent as the others. 
There is nothing in the regulations or the presidential di- 
rectives which the defendants were charged with con- 
spiracy to violate which forbids one retail tire dealer ot- 
fering to sell tires to another such dealer. Doyle testified: 
“7 had a rétail tak petmit. The firm had it for abiut sm 
years.’ [R. 186.] Hence, although he said, “I did not 
ever sell tires,” he had a right to start selling whenever 
he chose. 


It has been shown that under the doctrine and reason- 
ing of Fain v. United States, supra, none otf the overt 
acts set forth in the instant indictment are relevant or 
material to the conspiracy which is charged in the in- 
dictment. The Fain decision cites United States v. Biags 
in support of the proposition that it 1s neither criminal 
nor unlawful to do that which the law does not prohibit 
but which it recognizes may be done without prejudice or 
injury to the United States. The Biggs opinion so holds 
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ance decides) that allsoi the overt acts charged in the 
indictment construed by it were valid. In that case the 
purpose of the conspiracy, as charged, was to defraud, 
(feecs ot40NU. S. Comp. St 1901, p. 3676), by hing, 
and under agreements with entrymen. having them “pay 
for lands with moneys of the corporation” and having 


them make entries. 
The court concludes: 


“From the foregoing I conclude: First, that the 
agreements between the entrymen and defendants, as 
charged in the indictment, were neither void or void- 
able, but were enforceable contracts between the par- 
ties; second, that the acts charged are neither pro- 
hibited by statute and unlawful, nor mala in se, nor 
do they involve moral turpitude; hence, whether we 
consider them either as means to accomplish an end 
or as the end to be accomplished, they do not con- 
stitute a crime. The indictment, therefore, does not 
charge an offense.” 


Thus it appears that the Fat and Briggs decisions are 


ima accord. 


The significance and reasons for these decisions is 
clarifed and emphasized by another Federal opinion which 
supplements those just named, approaching and deciding 
the same question in a slightly different form. This de- 
cision was rendered in Tillingham v. Richards, 225 Fed. 


226. 


The indictment in the Tillingham case charged con- 
spiracy to defraud the United States of sums of money 


to become due for interna] revenue taxes. 
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It is pointed out in the opinion, by Judge Brown, that 
the indictment charges conspiracy to do an unlawful act. 


He says: 


“*« * * not for doing a lawful act by unlawful 
means, and therefore does not contain, and does not 
require, allegations to the effect that the defrauding 
of the United States was to be accomplished by de- 
ceit, misrepresentation, or concealment. If the in- 
dictment were based upon actual fraud by deception 
or concealment, 1t would, of course, be essential to 
allege this as a part of the conspiracy or plan, or 
of the means whereby the fraud was to be accom- 
plished. Pettibone vy. United States, 148 VU. S. Dy 
1 Sup. Cp S42, 37 L. Ed. 419.” 


With reference to the overt acts the opinion states: 


“Confusion seems to have arisen from the fact that 
the overt acts are not alleged consistently with the 
object of the conspiracy as defined by the indictment. 
The overt acts seem to be alleged upon the theory 
of defrauding the United States by a scheme which 
comprehended deception, or illicit manufacture, or 
concealment. The result is that we have allegations 
of some 49 overt acts, most of which are framed on 
the theory of a conspiracy to defraud by deception or 
concealment. though no such conspiracy is charged 
in the indictment.” 


The instant indictment charges conspiracy to do an 
unlawful act or acts and “most of the overt acts are 
framed on the theory of a conspiracy to defraud by ‘‘de- 
ception and concealment, though no such conspiracy is 


charged.” 
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Judge Brown continues: 
“As was held by the Supreme Court in a recent 


case, Joplin Mercantile Co. v. United States, 236 U. 
>. Jomeos op, Ct. 291, 59 L. Ede 70s, February a3, 
1915, the plan of the conspiracy must be found in 
the clause of the indictment which sets it forth. It 
cannot be enlarged by the overt acts alleged. Even 
if it could be so enlarged, the allegations of overt acts 
are entirely too uncertain to enable us to read this 
indictment as for a conspiracy any part of which 
was deceit or concealment, or which involved, directly 
or indirectly, the unlawful procurement of materials, 
or unlawful or covert manufacture.” 


Applying this rule, the overt acts in the instant in- 
dictment cannot be used to enlarge the “conspiracy found 
in the clause of the indictment which sets it forth,” and 
even if it could be enlarged the allegations of the overt 
acts being in precisely the same form as those in the 
Tillingham indictment do not “enable us (this court) to 
read this indictment as a conspiracy any part of which 
was deceit or concealment, or which involved, directly 
or indirectly, the unlawful purchasing, transportation or 
storage of rubber tires or tubes. 


Next Judge Brown clarifies his meaning in stating, 
“the allegations of the overt acts are entirely too uncer- 
faim, etc. 


The opinion reads: 


“While it is possible that what are alleged as overt 
acts might be such as to a conspiracy of a different 
character, they are not in train or in causal connec- 
tion with the unlawful object of the conspiracy here 
alleged. 
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“As the object of the conspiracy, as expressly al- 
leged, was to defraud the United States at Providence 
by means of removing from the factory at Providence 
oleomargarine upon which the tax had not been paid, 
anything which merely effects the object of manu- 
facturing the taxable commodity cannot be regarded 
as an act to effect the object of this conspiracy.” 


Concerning the same matter of the uncertainty of the 
allegations of the overt acts, Judge Brown also states: 


“The object defined as the purpose of a criminal 
plot, and not some other undefined object, must be 
looked to in determining whether an alleged overt act 
is in fact an act to effect it. The purchase of pahm 
oil, its shipment. payment for it, etc., may be acts 
to effect the object of manufacturing colored oelo- 
margarine; but they cannot possibly effect the re- 
moval of that oleomargarine without the payment of 
the tax, unless by some connection which does not 
appear and which is not inferrable from what ts al- 
leged. These are, for all that appears, nonculpable 
acts, from which no intent to defraud can be inferred, 
and which cannot support a finding of probable 
cause.” 


It is equally true in the instant case that although 
the isolated acts which are alleged as the overt act im 
the indictment are “not in train or in causal connection 
with the unlawful object of the conspiracy here alleged” 
and that since it does not appear in the indictment (or 
even in the evidence) from what is alleged or proved that 
“some connection” exists, “such acts are for all that 
appears” these ‘‘nonculpable acts, from which no intent 
to defraud can be inferred.” these acts in the instant case 
are the perfectly lawful purchase of tires and tubes by 
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certain of the defendants, the transportation and storage 
of the same, all of which acts were equally lawful, failure 
to inform the O.P.A. of the whereabouts of the articles 
(even if deception had been used), which is not a viola- 
tion of any directive or regulation and is therefore in- 
nocent; of precisely the same innocent type of the acts 
of which Judge Brown said they could not possibly effect 
the object of the conspiracy” or “being in furtherance of 
the unlawful object of the conspiracy,” to-wit, to violate 
in some unspecified way. one or more of the directives 
and regulations named in the indictment. 


The opinion in the Tillingham case adds‘ the following 
clinching and conclusive statement whose pertinency to the 
instant case is obvious and unavoidable: 


“The purchase of materials which, like palm oil, 
may be lawfully used in the manufacture of a law- 
ful taxable product. are merely steps in the creation 
of a taxable product. and are preliminary to the 
creation of an obligation to pay money. This is the 
creation of the condition upon which it may become 
possible to defraud the United States: but this is 
sharply separable from the defrauding which is con- 
templated after the obligation shall arise. 


“A tradesman may he defrauded in the creation 
of a debt to him, since he simultaneously parts with 
the consideration, and every step whereby the debt 
is created is in furtherance of the fraud. The United 
States camnot be defrauded by, the production of a 
taxable commodity, since it parts with no consider- 
ation. There is no similarity in the cases. 

“Unlawful manufacture, or moonshining, may be 
a step toward the accomplishing of fraud: but lawful 
manufacture, even if secret, as many manufacturers 
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are, 1s not a step towards the deprivation of the 
United States of sums of money. 


“Even if we assume a plan which involves from 
the outset a scheme of voluntarily creating a debt to 
the United States for which it surrenders nothing 
by way of consideration, and a deprivation of the 
United States of that debt when it shall be created, 
no innocent step toward the creation of a new right 
in the United States to receive sums of money should 
be regarded as an act ‘to effect the object’ of depriv- 
ing the United States of thet Money.” 


So in this ease the lawig) purchase by ceftain of ie 
defendants of rubber tires and tubes and the tratisportar 
tion and storage of them, EVEN IF SECRET, “‘is not a step” 
toward depriving or obstructing the United States in the 
exercise of its regulatory power over THE DISPOSITION 


OF THE TIRES AND TUBES. 


The purchases, transportations and storage, “EVEN IF 
SECRET” having been lawful and innocent were each and 
al] acts and steps toward the creation of a ‘new right 
in the United States, to-wit, the right to rcgulate the 
disposition of thesc articles, and suth overt acts cantiot 
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be tegarded as acts “‘to effect the object’ of depriving’ 


the United States of the regulatory right. 


To reason otherwise defies logic which fact the 7iling- 


ham v. Richards opimon demonstrates. 


However, logic and the weight of the decisions which 
have been discussed does not comprehend all of the author- 
ity which compels the conclusions which said decisions 


reached and announced. 
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A contrary theory or holding would be at war with 
other settled prineiples of criminal, such as: 


1. The general rule that circumstantial evidence, 
to support a conviction, must be such that the con- 
clusion drawn therefrom, excludes every reasonable 
hypothesis other than that of guilt applies to the 
offence of criminal conspiracy. 

Beeckam vy. U. S.,96 F. (2d) 15; 

Copelatd v. U.S. 90°F. (2d) 78; 

Wasmweu..U. S., 6/7 F. (2d) 183% 

Germsoma. U. S., 23 F. (2d) 49; 

De rwen ev. U. S., 298 Fed. 412. 


2. No conviction can be had or will be sustained” 
on appeal when the evidence is as consistent with 
innocence as with guilt, and the Appellate Court will 
review the evidence to determine that question. 


Wamisa U.S. SUK. (2d) 37 (Sth Cir. ): 
eregrce a U. S., 49°F. (2d) 235 (StheCir.) ; 
Went v Ue S., 227 Bed. 885 (Sth Cir.) 
Ventome. U. S., 146 Fed. 121 (8th Cir.) ; 
Suiees 0, U.8S., 20h Ped. 909) (Sth Cir) ; 
Angicu US, 268 Fed 296 (lst Cir): 

Geman >, 25 Hed. (2d) 49e(2d Cir.) ; 
MecGoammiss a. UW. S., 256 Fed. 621 (2nd Cir.): 
Ridenotr v. U. S., 14 F. (2d) 8288 (3rd Cir.); 
eee oie. 5. Oe. (20) © (3rd°Cir. )s 

Catest uw WIS. 180 Fed. 339 (4th Cir); 

L@ wosam. US., lob. (2d) 429 eh Cir.) - 
Sherman v. UO. S., 268 Fed. 517 (5th Cir.); 
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Jelke a. U. S., 225 Weds. &64 (7th Gir.) ; 
Fersv. U. S., 40. (2d) 837 (Sth Cir); 
Sugorman. v. U. S., 335 F. (2d) 663; 
Siebbs v. U. S., 279 ed. 571 (9th Cir.) ; 
Peterson v. U. S., 274 Fed. 929 (9th Cir.). 


3. Proof of association between the alleged con- 
spirator is not subStantial evidence of the fact of 
conspiracy, 

People vw. Yami, 26 Cal. App. (2d) 723: 

People a. Weber, 7 Cal. App. (2d) 620 (12 CU. fi: 


p. 639, note 52; M5. C. J. S. p. 115), snore Ohh 
citing cases). 


4. Where the evidence is as consistent with inno- 
cence as with guilt and the evidence of an essential 
element is circumstantial, the accused is entitled to 
a directed verdict. 


De Luca v. U. S., 298 Fed. 412. 


In the case last named, De Luca and one Pandolfo 
were charged with conspiracy to violate the Prohibition 
law. Sixteen overt acts were set forth. They included 
acts far more potentially indicative of gilt than any to 
be found in the instant indictment, strch as, the accused 
occupied the same house, that is, Pandolfo occupied as 
his home a portion of the house above the basement where 
a great quantity of whiskey and other incriminating ar- 
ticles were found. Pandolfo had a desk in De lLttca’s 
office; the two men were associated closely in certain inci- 
dents at about the time of De Luca’s arrest, and Pan- 
dolfo agreed with arresting officers to, and he did, bring 
De Luca to the Commissioner's office. 
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However the court considered all of the evidence bear- 
ing on the issue and concluded: 

“The affirmative charge requested was, if the jury 
believed the evidence, they must find the defendant 
Pandolfo not guilty. The rule of law, where the 
government relies upon circumstantial evidence alone 
for conviction of a defendant, is that the circum. 
stances proven must not only point to the defendant’s 
guilt, but must be inconsistent with his innocence. 
As otherwise stated, the circumstances proven must 
be such as to admit of no other reasonable hypothesis 
or explanation than the guilt of the accused. Can 
it be said that the circumstances proven in this case 
are inconsistent with the innocence of Pandolfo? We 
think not. Every circumstance proven in this case 
is perfectly consistent with innocence, and the re- 
quest for the affirmative charge should have been 
granted.” 


Perhaps the most outstanding of the cases in which the 
reviewing court has examined the evidence, circumstance 
by circumstance, analysing each one, and determined for 
itself, giving the accused the benefit of any doubt, that 
the evidence was as consistent with innocence as with 
guilt, and thereupon reversed the conviction in Dahly wv. 
Oo SoG (adjr37. ~Elewever, ‘the sainie*procedtire las 
been followed in nearly all of the cases listed under propo- 
sition ‘‘2,” supra, including those in the 9th Circuit, of 
which the Ferris v. U.S. (40 F. (2d) 837) opinion square- 
ly ecognived ti to be the duty of an Appellate Gort 
to do so. 


Since, as declared in Haywood wv. ('nited States, 278 led. 
795, “eriminality cannot be proved by proving innocence,” 
it seems unthinkable that any court could not hold that 
where, as in this case, each and every overt act was admit- 


ie 


tedly lawful and innoccnt, it could be a matter of doubt 
that the circumstances proved are at least as consistent 
with innocence as with guilt. 


This conclusion is surely rendered inescapable since, 
looking to the entire record, only one unlawful transaction 
is to be found, and it was participated in by only one of the 
alleged conspirators. 


Appellant asserts, and feels assured that this statement 
will not be questioned that no other transaction except 
that in which the witness I.eo Isenhower testified that 
he, a mere laundryman, “sometime in 1942,” bought new 
tires from Mr. Rose, no act or transaction of an unlaw- 
ful character was proved by the prosecution. 


This Isenhower sale was not among the ten overt acts 
alleged in theindictment and neither the conspiracy nor 
the participation therein of other alleged conspirators 
could be established by this act in which they were not 
shown to have had any part or to have had any knowledge. 


Isenhower testified: 


‘“* * * as to the other detendamts in this cage 


x * “F GZ hawe néwer seen any of thet before’ Wir. 


pp. 283, 284. | 


Nowhere in his testimony did Isenhower mention any of 
the other defendants. [R. pp. 276-284. ] 


The overt acts set forth in the indictment were proved, 
without substantial additions, as laid. The court will take 
judicial notice of the regulations under which as duly 
licensed retail dealers in rubber tires and tubes the de- 
fendants had a right to purchase and transport such ar- 
ticles from other like dealers, both buyers and_ sellers 
having bona fide places of business. (Citing cases. ) 


lly ec, 


The following is the substance of the prosecution’s 


proof in respect to the overt acts as laid in the indictment: 


Owert dct “(a)”, is the same transaction as overt act 
“(Ch)”. Both rest principally on the testimony of Mr. 
and Mrs. Humbert. Mr. Humbert swore that Mr. Rose 
was the only defendant who hired these trucks from me. 
‘“*« * * | had no business transactions with the other 
defendants in this case. Nota bit, no.” [R. p. 203.] 


Mrs. Humbert testified that before this trip Rose said 
to two other men, “we should not make the same mistake 
in loading both vans at the same time.” [R. p. 206.] Mrs. 
Humbert, at first said that Brown and Vitagliano were 
the other two men [R. p. 206] but on cross-examination 
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stated that she might be mistaken ‘‘on that one,” referring 


to Vitagliano. [R. p. 207.] 


Overt act ““(b)’’, was testified to by Mike Kreling. He 
said that in July, 1942, he had a service station at 1516 
South Main; that he sold tires and accessories and had on 
hand certain 48 new tires and 128 or 130 tubes which he 
sold to Rose [R. p. 159]; that Rose signed the invoice 
and the OPA checked his books. [R. p. 160. ] 


Overt Act ‘‘(t)”, was related by the witness Douglas 
F. Scott. He said that he was trust officer for the Bank 
of America in August, 1942; that Rose rented the 613 
North Virgil premises from the bank: that Rose said he 
wanted to store some furniture and equipment, and that 


it was not heavy equipment. |R. p. 168. ] 


Overt Act “(d)". Sam Nelber testified that for eight 


years he was in business in Ontario, California, selling 


en 


primarily tires [R. p. 175]; that he sold the new tires and 
tubes to Rose who paid him $100 cash deposit: that Rose 
had a retail sales license to deal in new tires and tubes 
[R. p. 180]; that he contacted the OPA and was told 
the sale was legal; that Weinstein arranged for him to 
meet Kose [R. p. 182]; that when Rose moved the tires 
from Kelher’s premises and Weinstein was present, Vitag- 


liano was there but did not help in any way. [R. p. 182.] 


Overt Act “(e)”’. Ruben Slavett testifed that he was 
in business in Pasadena at 1850 [ast Colorado street and 
in August, 1942 Weinstein said he might get a buyer for 
him, Slavett [R. p. 208|: that Weinstein brought Rose 
and Slavett together and Slavett and Kose negotiated 
[R. p. 209]: the deal was finished and Rose paid a deposit 
of $200: Slavett was not on hand when Rose came by 
appointment to take the merchandise [R. p. 210]; and 
Rose called the deal off. Later they again negotiated and 
Rose bought the merchandise |[R. p. 213]: Rose signed 
the invoices [R. p. 214]: Slavett followed the directions 
given by the OPA and when Rose took delivery of the 
new tires and tubes, Vitaghano and Weinstein were pres- 
ent: there were 212 new tires and 798 new tubes which 


were sold to Rose. [R. p. 216.] 


C. A. Humbert testified that he was in the moving and 
storage business under the name of Bay Cities [Express 
and Transfer; that he arranged with Rose to move some 
automobile accessories from Ontario, California. and he 
went there with two vans [R. p. 192]: that Mumbert 


gave Rose the paid bills for services and Rose told him 
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to put down “auto accessories”, which Humbert did. [R. 


p. 196. ] 


Overt Act) (1). Sam! Parster testifred that he sold 
Mac R. Brew some tires in September, 1942: that 
Vitagliano was with him; Parsner sold Brown 38 tires, 
all he had. Parsner was then in the tire business at 524 
West Pico. Parsner had no business with Rose or any- 
one but Brown; Vitagliano helped load the truck; Parsner 
found that Brown had a station and the tires were de- 
livered in broad daylight. [R. p. 226.] 


Overt Act ‘“(g)”. Jack Foster, an investigator of the 
Giery, testined that in the latter part of fuly, O82, he 
questioned Rose as to what he had done with the tires 
he purchased front Kreling; he told me hé had them but 
that he would not let me see them until the first of the 
month; Foster said he could not wait that long: Rose said 
“T guess you better see my attorney”: Foster asked, “Does 
he have the invoices or anything showing what happened 
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to the tires,” and Rose said, ‘He should have by the time 
you talk with him,’ and gave attorney Benjamin Good- 
man’s nate and address. [R. p. 197.] 

Overt Act “(h)’’. The witness Humbert testified that 
on September 29th, 1942, he moved tires for Rose from 
the corner of Wabash and Thornton, using two trucks 
[iR. p. £97], toa placé on Sunset boulevard [R. p. 198): 
and one truck went to the Washington Van & Storage 


Comipanws |IS. 1. 19). 


i. 


Humbert said that he put on his bill “auto accessories” 


because Rose asked him to put it that way on the first 


trip. [R. p. 200.] 


Humbert said that on the trip to Ontario, Rose told 
him to cover the vans all good tor fear Of hijacking. 
and that the transaction was legal: thé second ‘trip to 
Pasadena was m bread daylight and on the third to 
Brooks Randall Company it was getting dark when they 
were unloading. [R. p. 203.]) Humbert had no business 
transactions with the other defendants, and he told the 
OPA officer Foster about transporting the tires from 
Ontario to Virgil. [R. p. 204.] 


Oweri@ncn “(1)”. 


Overt Act “(3)”. Government witness Henry Dove 
testified that in September, 1942, he was manager of “The 
Smiling Irishman”; he said “We sell used automobiles,” 
he testifed that Rose came in and asked if he. Doyle. 
wanted to buy new tires; Doyle said ‘No; Rose left his 
card [R. p. 185]: Doyle did not sell tires bit he thad a 


Retail sales permit. {ik. p: Wao} 


In view of the admissions which were madé by OPA 
agents as witnesses, it hardly seems probable that the 
Government will dispute appellants’ claim that the overt 


acts were all lawful and innocent. 


William Vitzer, an investigator for the OPA. testified 
at length concerning the purchase of tires from Mr. Novis- 
off by Paplin and the transportation of them from place 
to place until they were unloaded at the address on City 


Terrace. [R. pp. 140-145. ] 
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On cross-examination he said, 


“Tt was legitimate at that time, for a retailer to pur- 
chase new tires and tubes and transport them to his 
place of business under certain circumstances.” 


He said he had found that Taplin was the purchaser 


and the holder of a retail sales license. [R. p. 146.] 


He said that up to June 1, 1942 he did not find any 
violation of the rules or regulations of the OPA. [R. p. 
148.| This included the last unloading. [R. p. 147.] 


Jack Foster, another investigator for the OPA who had 
worked with Fitzer testified substantially to the same 


effect. |[R. p. 136.] 


He testified that Mac R. Brown purchased the tires 
and tubes from Taplin and that Brown was an ‘“‘authorized 


retail dealer” and had a legitimate place of business. [R. 


p. 156.] 


John Dundas, a lawyer, and chief investigator of the 
OPA, concurred in the testimony of the others, except 
that he mentioned a discrepancy of “these few tires,” for 
whose disappearance Taplin had been unable to account. 


(R.-p. 165] 


Since these transactions were lawful it follows that 
each of the other purchases and transportation charged 
as overt acts were also lawful because cach of the de- 
fendants was a holder of retail dealers’ sales license and 
operated One or more bona fide places of business. and in 
each instance the purchase or sale was with someone 


similarly situated. 


_ 


The Court Should Have Granted the Motions to 
Strike Irrelevant and Incompetent Evidence. 


The District Court should have sustained the motions 
to strike the evidence made by Attorney Goodman. These 
motions were contained on pages 350 to 356. 


The motions to strike on the ground that no corpus 
delictt had been proved and no contract or agreement or 
conspiracy established or tied in with the defendants should 
have been @raiited 1iStladof denied: ([R. 35)s| 

Also, the motion to strike the testimony ot Mr. Foster 
made on behalf of both defendants should have been 
granted, 

The motions to strike the testimony of the different 
witnesses on the grounds that they had been in no way 
connected up with defendants Rose and Vitaglano should 
have been granted, as this testimony had not been con- 
nected up in any way. 


The testimony of the witnesses John Dundas and Mr. 
Foster, investigators for the Office of Price AdminiStra- 
tion, was hearsay, irrelevant afd incompetent, and tie 
motions to strike should have been granted. 


Contmonwealth v. Debussey, 49 Pa. Super. 371; 
Commonwealth 2. Shobert, 49 Pa. super. 371; 
Commmontvealth v. Seweney, 49 Pas Super. 370; 
Commonwealth ©. Liench, 49 Pa. Super. 370: 


Commonwealth en YN, +9 Pa. Super. 344. 
we } 
See also: 
Pam aw U. S., 209 Fal. Gea: 


Tellingham v. Richards, 225, Fed. 226. 
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Vi. 

Title III of the Second War Powers Act as Amended 
March 27th, 1942, Is Too Vague, Indefinite and 
Uncertain to Form a Standard of Guilt. It There- 
fore Violates the Fifth Amendment to the Consti- 
tution of the United States. 


The only provision in the Act which contains a penal 
provision is subdivision (5) as foilows: 

“Any person who willfully performs any act pro- 
hibited, or willfully fails to perform any act required 
by, any provision of this subsection (a) or any rule, 
regulation, or order thereunder, whether heretofore 
or hereafter issued, shall be guilty of a misdemeanor, 
and shall, upon conviction, be fined not more than 


$10,000 or imprisoned for not more than one year, 
or both.” 


The subsections of the -\ct to which this penal provision 
refers are as follows: (a) (1) relates to the negotiation 
of contracts for the acquisition of parts, etc., for navy 
vessels or aircraft and delivery of materials and refers 
to the negotiation of contracts for the acquisition of these 
materiais for such navy and army contracts. Subdivision 
(2) relates to delivery of materials to which priorities may 
be assigned for such materials. 

Subdivision (3) relates to obtaining information, keep- 
ing reports and records and making inspection of books by 
the President. 

Subdivision (4+) authorizes the President to administer 


oaths and afhrmations, and require by subpoena the at- 
tendance of witnesses. 


Subdivision (3) is the provision we have quoted. 
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Subdivision (6) relates to the jurisdiction of the Dis- 
trict Court and courts of the United States and Territories. 


Subdivision (7) relates to exemption from damages or 


penalties from defaults on contracts. 


Subdivision (8) relates to the power of the President 
to exercise the power of the President or authority con- 
ferred on him through other departments or agencies. 


Nowhere in this section 1s there an ascertainable stand- 


ard of conduct. 


Due process of law guaranteed by the Fitth Amendment 
of the Constitution of the United States provides that a 
statute must prescribe the rules of conduct so clearly that 
mien of common understanding may know what 1s intended. 


Pierce v. United States, 314 U. S. 306, 86 L. Ed. 


226: 

Lansetia v. New Jersey, 306 U. 5S. 451, 83 L. Ed. 
88s ; 

United States v. Elcone, 255 U. S. 89, 65 L. Ed. 
5205 


Connally v. General Construction Co., 269 U. S. 
300; JO1..70..L. Vid, 38%, S28: 

Umided States ® Reese, 92 U.S. 219, 229. 26 be. 
Ed. "S08, Sei: 
sarra v. Medical Supers., 25 D. C. 443, 458; 


Stromberg v. Califorma, 283 U.S. 350, 368, 75 L. 
fod. IA TZ. Vege. SS. Gh ae) 75-A. T, e Dee, 
Lovell v. Griffin, 303 U.S. 444, 82 L. Ed. 949, 58 


>. Ct. GGG» 

Connally w. Saat Comst#. Go., 269 U. 5. SBe. 
eel, 70 L. Eck GA, Gee SOS. Ch. Tee: 

United States v. Ballard, 12 Fed. Supp. 321. 


a 


Vaile 
The District Court Erred in Denying Defendants’ 
Motion for Arrest of Judgment. 


A. 


Wie Wisitict Court erred in failing to grant the motion 
in arrest of judgement. (A) The indictment itself was so 
defective for each of the grounds set forth in the demurrer 
that the court should have granted the motion in arrest of 


judgment. 
B. 


The Court erred in failing to arrest the judgment where 
it was shown that there was an illegal seizure of evidence 
in this case. Officer Fred H. Doane, a city police officer 
[R. 242], was called by an investigator of the United 
siitessand the O.Pa4: and another gentleman. [R. 243. | 
Foster told Doane where the warchouse was and the tires 
were stored. The place was located. Doane did not have 
a search warrant. JT oster did not tell Doane that if a 
Federal officer broke in they would not be able to get the 
evidence and that they would have to have a state officer 
go in. Doane looked into the window and saw tires there. 
Doane and D. J. Hamilton, another police officer, then 
placed Kose under arrest, took the keys to this building 
out of Rose's possession and went into the warehouse and 


fools Out simmben von tines. 


Vhereupon the tires were rolled into the courtroom and 
placed before the jury box. [R. 248.} At this point in 
the case Mr. Goodman objected tu the tires being rolled 


into the courtroom on the grounds that they were incom- 
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petent, irrelevant and immaterial and were illegally ob- 
tained and were being rolled before the jury’s eyes for 
the purpose of creating prejudice. Over the objections of 
the detendants the tires were admitted in evidence and 
the list of tires was marked as I¢xhibit No. 26. The Court 
should have sustained the objection to the evidence thus 
illegally obtained by state officers operating in collabora- 


tion with the Federal officers. 


McNabb o U. S., 3180. 5. 332, 63 5S. Ob GAR a7 
b. didwoh; 


Gomled wv. U.S., 259 US: 298165 L. 2d. 168, 


Amos wz. United States, 255 U. S. 313, 41°S. G. 
Rep. 266, 63 .. Kid. 634; 


Bie uv. U.S. §2430U . 3 .42Siad I La lial. eer 


Go-Bart Importing Co. v. United States, 282 U.S. 
344, 51 S. Ct. 153, 75 L. Ed. 374; 


Silverthorne Lumber Co. vw. United States. 231 
UlS85, 64°L. Bat 20g. 


Anderson «. Gnated States, 87 LL. Ed. 829. 

None of the testimony regarding the tires was admis- 
sible in evidence. It was not shown to have been material 
in any way to the charges in the indictment, none of the 
tires were connected up in any way with any transaction 
in violation of any statute or any rule or regulation. De- 
fendant Rose had a right to have the tires, he was a dealer, 
and it was not charged that he was illegally in possession 
of them. 


~~ 
s. 


The District Court should have granted the motion in 
arrest of judgment for prejudicial error apparent on the 
face of the record and because the record failed to show 
facts essential to the verdict. 

peed. U. S., 153 U.S. 308.38 L. ed-725: 
U.S. v. Goodwin, 20 Fed. 237; 

Clement v. U. S., 149 Fed. 305; 

Morris v. U. S., 168 Fed. 682; 

Kellerman v. U. S., 295 Fed. 796; 

OS 0 Cisne. (2d) 19° 

Banta v. U. S., 12 Fed. 765. 


DD 


The motion in arrest of judgment should have been 
granted as it appears that the indictment fails to charge a 
public offense. 


Bites onl. S. 153 U.S. 308: 

U. S. v. Samanons, 96 U. S. 361, 24 L. ed. 819: 
Kellerman v. U. S., 295 Fed. 796; 

McKenna v. U. S., 127 Fed. 88; 

iS. 0. Hordes4 med. 26; 

U. S. v. McGuire, 64 F. (2d) 485. 


1S 


The indictment pleaded essential elements of the charge 
attempted to be made in the generic language of the 
statute, for which a motion in arrest of judgment will be 
granted. 


Bee 2. S., 153 U. S: 308: 
McKenmwa v. U. S., 127 U. S. 88; 
U. S. v. Ford, 34 Fed. 26. 


a 


It has been shown that the instant indictment fails to 
charge any offense; and more specifically, that it fails to 
charge any offense under the statute, directives and regu- 


lations under which it purports to be drawn. 


It has been pointed out that said indictment is wholly 
insufficient and a nullity because it fails to inform the 
accused of the nature of the charge; “it fails to identify 
the offense attempted to be made; and it describes the 
offense in the generic language of a generically worded 


statute or governmental mandate, only;” 


Decisions have been produced which hold that such 
an indictment violates the fifth and sixth amendments to 


the Federal Constitution and is thereupon void. 


It has been shown that the deficiencies in the instant 
indictment are substantial and jurisdictional. 

Further authority is afforded for the proposition that 
the insufficiency of the instant indictment is jurisdictional 
by decisions holding that discharge on habeas corpus will 


be ordered to one held under such an indictment. 
Wherefore appellants pray tor reversal of the judg- 
ments. 
Respectfully submitted, 


Morris LAVINE, 
619 Bartlett Building, Los Angeles 14, 


BENJAMIN J. GOODMAN, 
1010 Win. Fox Building, Los Angeles 14 


Attorneys for Appellants. 
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SUPPLEMENT. 


The following is a summary of the testimony in support 
of the motion for a directed verdict on account of in- 
sufficiency of the evidence: 


HENRY NOVISOFF 


testified as follows: My name is Henry Novisoff. 


Mr. Norcop: Before | interrogate Mr. Novisoff, under 
the authority of the Iederal Register Act, 1940 Statutes, 
500, I now ask to have marked for identification 11 book- 
lets that are the publications in the I‘ederal Register, of 
the matters mentioned in the first 12 counts of the in- 
dictment. 


The first 12 paragraphs. 
Mir. Goodman: “That is agreeable. [R. 126.] 


My business in May, 1942, was automobile tires; re- 
treading, new tires, at 1161 South Main, under the name 
of Perfect-Made Tire Company. J know the defendant 
Phil Taplin, have about six years, in May of last year, I 
telephoned him. 


The Court: Let us have an understanding now, gentle- 
men, and it will save a lot of strain on your voice, and 
a lot of overruling of objections. May it be stipulated 
that the evidence introduced will be subject to a motion 
to strike unless it 1s connected, and that will apply to each 
defendant, and will be received under that understanding? 


All counsel accept the stipulation. [R. 127.] 


I called him up and asked him if he was in the market 
for two retreading molds, and he said, “At the present 
time lain not, but T am in the market for new tires 
and new tubes.” ‘The next day. or two days later, I don't 
remember the day exactly, he came and showed me the 


Es 


rationing regulation where a retail dealer can sell to 
another retail dealer without a certificate. I called D’Orr’s 
secretary, whose name is Mr. Johnson, and asked him if 
they could be sold to another dealer, tires and tubes, and 
he said, “If he has a resale number and he 1s a legitimate 
tire dealer you absolutely can sell them, but to play safe,” 
he said that he should have a letter notarized that he 1s 
50 per cent wholesale and 50 per cent retail, and by pre- 
senting to you a certificate of resale number and notariz- 
ing this paper you are absolutely playing safe to sell him 
those tires. 

Then I saw Mr. Taplin at my place of business fol- 
lowing that. I talked to him and explained that I had 
talked to Mr. Johnson, secretary to Mr. D’Orr. ‘Mr. 
Sam Weinstein came with him. He was present when 
the talk occurred between Mr. Taplin and me. [R. 128.] 
We went upstairs and typed a letter to the best of our 
knowledge, and went across the street and notarized it: 
Phil Taplin signed it, and then gave me a deposit on 
that date, and Sunday they picked up the fires. He 
made a deposit of $150 in cash. The total price agreed 
upon for my new tires and tubes was $4,800.00. I was 
paid the balance with a certified check. The check was 
signed by Phil Taplin. As to when delivery should take 
place, he said “Saturday, that is my busy day; if you 
don’t mind, I will take delivery Sunday.” That was 
convenient to us, because we are not open on Sunday, so 
he sent Mr. Weinstein for the tires. It was in the morn- 
ing between 9:00 and 10:00 o'clock. I was there. The 
vehicles brought to load the tires in were closed trucks. 
As to who was driving those vehicles, I] think Mr. Wein- 
stein, and another fellow with him, but I don’t recollect 
his name. TR. 129. | 
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The witness identified the document signed by Taplin. 
(The document referred to was received in evidence 
and marked Government’s Exhibit No. 2.) 


Mr. Norcop reads it: “I, Phil Taplin, located at 
3412 Winter Street, l.os Angeles, for the last five years, 
handling new, used and retread tires, have an average of 
50% retail sales. My retail tax permit number is 
AA-6204. 

Signed: Phil Taplin. 

Witness: G. Metzer. 


Subscribed and sworn to before me this 22nd day of 
May, 1942. Ada L. Sack, Notary Public in and for 
County of Los Angeles.” 


I gave Mr. Taplin or Mr. Weinstein an invoice for this 
merchandise. ‘The witness identifies a “junk sheet” as 
ime tavoice. [R. #350) ] 


These other six or seven sheets are new tires and new 
tubes. This is an itemization of the summation that ap- 
pears on the pink sheets. The next day or so he came 
to me, and he bought some more tires on the 25th; 14 
tires. |} said. “How the dickens can you sell tires? 
We have only sold a few tires. J don’t understand how 
you can dispose of them.” He pointed out to me that 
Weinstein was connected with a lot of physicians and 
surgeons who were entitled to new tires. Doctors, and 
that through him he sold these tires to doctors with cer- 
tificates. 


I have the record here. I have 14 tires sold to Taplin 
on this Monday. 


Invoice and the supporting sheets received and marked 
Government’s Exhibit No. 3. 

The last invoice just referred to, of the sale on the 25th 
marked No. 4. 


=e 


I sold my entire stock of new tires and tubes to Mr. 
[R. 131] Taplin, as represented by this $4800.00 in- 


voice, except blemished tires they wouldn't buy. 


Cross-Exanunation 


By Mr. Goodman: 

Upon the sale of these tires to Mr. Taplin, that con- 
stituted a complete liquidation of my stock of tires and 
tubes. J had left one U. S. Royal tire; I notified the Offiee 
of Price Administration, I asked them permission to 
sell them. The secretary to D’Orr knew all about i, 
because he gave permission to me, and how to write that 
letter. I did not notify the Office of Price Admiunistra- 
tion that I had sold all my new tires and tubes to Mr. 
Taplin. Some representative of the office of Price Ad- 
ministration subsequently called at my place of business 
and examined those records. I gave them a copy. I 
executed the invoice in duplicate, in accordance with the 
regulation of the OPA. I @awe om to the OF Me 
[R. 132.] That was all in accordance with the rules 
and regulations of the Office of Price Administration 
as far as my knowledge. 

The representative ot the Office of the Price Adinin 
istration called to examine the records of this alleged sale 
to’ Mr. Taplin a few days atter thesale, did nor calleback 
again. I knew Mr. Taplin was a retailer. As to the faets 
that he related m the letter. so far as | Knew, they aré all 
true, he was a legitimate dealer. 

These trucks that were used to transport these new 
tires on Sunday. had an open back. The tires were clearly 
visible to anyone who would observe the truck in the rear, 
but they had doors to close up. | couldn't recollect whether 
they were closed. Jt was during the daytime. I left after 
they received the tires. [R. 133.] 
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Cross-Examunation 
By Mr. Sullivan: 

IT know Mr. Paddock. He sells Murray tires, with the 
Star Tire & Rubber Company. He offered to buy tires 
from me. He had a customer to buy them, he says. He 
was figuring to buy all the tires. The next couple of days 


he came and wanted to buy, and I said, “The tires are 
sold to Phil Taplin. with permission of the OPA.” 


LOUIS C. KILGORE 


testified as follows: My business is detective lieutenant, 
Los Angeles police department. I was on duty on the 
26th of May, 1942. J went on at 4:00 o'clock in the 
afternoon. I went to [R. 134] the the vicinity of 12th 
and Stanford Streets here in Los Angeles that evening. 
Detective Leland Gerty went with me. At 12th and Stan- 
ford Streets I did not immediately on arriving see any 
persons now in the court room. I did see vehicles there. 
a Dodge closed panel truck, and an International closed 
pawel triek of about 5O per cent lareer capacity: beth 
orange or yellow colored; backed in an open shed at the 
back of a service station. We were attached to the auto 
theft bureau, detective division. 

After we arrived, we checked the license numbers. 
We checked the motor vehicle department, and found whe 
the owners were. 

We then rolled the smaller of the two trucks. the 
Wodec yout avcouple of feet, and got behind if. We took 
a crowbar and pried up on the corner of the doer. I 
think we [R. 135] jammed one of the locks off and got 
the door opened on the smaller truck. and found it was 
completely full of new automobile tires and tubes. We 
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then rolled the other one forward, and pried in the cor- 
ner of the door and opened it enough so that we could 
see that it was full of tires amd tubes. [| saw Lows 
Vitagliano there. J had a conversation with him, just in 
front of the trucks, right after dark: I should say about 
7:30. J asked him if he owned the tires, and he said he 
did. He said, along with five other people in partners 
with him, he owned the tires. He named Mr. Rose, and 
Mr. Taplin, as T remember. I have forgotten the names 
he mentioned, but I remember those two. He said he 
was going to sell the tires legally to people that had 
priority certificates; that everything was on the square 
and nothing illegal was going on, nor was it contem- 
plated. I said. “That being the case, you have no ob- 
jection if we notify the OPA that these tires are herer* 
He said, “Certainly not. They know they ave heme? 
Then Mir. Taplin catitie over, | belive, amd jomied tai 


[R. 136.] 


I am not positive as to the identification of Taplin be- 
cause it was dark, and the station very poorly lghted. 
Practically all of the cofwersatiow I had,cr all of THs 
had with Mr. Vitagliano. 


Cross-Examination 
By Mr. Angelillo: 

The first time ] saw "Mr. Vitaghano was that first 
evening that | was there, the 26th of May. 1942. | think 
it ‘was about 7:30. [R. 097.) Wt i& netea Saet Wat or 
that oceasion he tokl im@ that “the tires belongs mm Phil 
Taplin.” Louis says, “There are five other people in this 


with me and everything ison the @p and ups’ [R. 138 
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My memory is that Taplin said he had reported the mat- 
ter to the OPA, or_had already done so. 

After I had seen Mr. Taplin my conversation might 
have been with Mr. Taplin, not with Louis. I don’t 
remember, [R. 139.] 


WILLIAM S. FITZER 


testified as follows: 


Direct Examination 


By Mr. Norcop: 


I am investigator for the Office of Price Administra- 
tion. I have been so engaged since the early part of 
December, 1941. In May, 1942, I went to the location 
at 12th and Stanford streets, with Mr. Jack Foster, also 
an investigator for the Office of Price Administration. I 
met Mr. Vitagliano there. Mr. Vitagliano told us at that 
time that the tires were owned by a friend of his, Mr. 
Phil Taplin, and that Mr. Phil Taplin had brought them 
from the Perfect-Made Tire Co. [R. 140.] Mr. Vitag- 
liano produced sales invoices for those tires, showing 
that they had been sold by the Perfect-Made Tire Co. 
to—that is, they were billed to Mr. Taplin. 

Mr. Taplin came there at that location that day. 
That was later in the morning, and we talked with him. 
Mr. Taplin said that he had purchased the tires. He 
stated that he had planned on buying up tires wherever 
he could, because he believed that they would be a good 
investment; that he would get better prices for them 
as they became more scarce. [R. 141.] He stated that 
Mr. Novisoff was going out of business and he was very 
anxious to get his stock moved out as rapidly as pos- 
sible, and that he was anxious therefore to have them 
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come and get them even if it was on Sunday as an ac- 
commodation to him. Mr. Taplin stated that they had 
been unable to locate a warehouse that they felt was 
suitable for the storage of tires, but that after the ex- 
perience of having the police officers break into the trucks 
they believed the thing to do would be to store them in 
a bonded warehouse such as Bekins. 


We took the license numbers of those two trucks. [R. 


142.] 


Later we saw the trucks on East 4th street. across from 
the Bekins warehouse. They were driven there by Mr. 
Taplin and Mr. Vitagliano. I am not positive that they 
were driven there by those two gentlemen. They went 
into the offices of the warehouse, where there for a period 
of approximately five minutes and came out. got into a 
passenger car and drove away, leaving the trucks stand- 
ing on the street. The trucks remained there on the street 
until about 4:30 or quarter to five on that same day, 
which was Monday, the last day that we had seen them. 
At that time they were driven to a public garage on 9th 
Place at Crocker. I think it is called Market Garage. 
They were parked in there at that time. Thev were 
driven there by Mr. Vitaghano and Mr. Taplin. 


I don’t remember whether Mr. Weinstein was there 
at the Market Garage or not. [R. 143.] 


I was present at a conversation in the Office of the 
Price Administration where Mr. Taplin was _ present. 
Taplin again stated that he was holding them for specu- 
lation. Mr. Taplin stated at that time that they were 
owned by himself and Mr. Vitaghano and Mr. Weinstein, 
that they owned them equally. It was called to his atten 
tion that he had previously said that he had owned them 
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entirely and he said, “Well, that was not the case: that 
Mr. Vitagliano and Mr. Weinstein also owned them.” 


(Mr. Norcop offers a document in evidence. ) 


(The document referred to was marked as Govern- 
ment’s Exhibit No. 6, and received in evidence.) [R. 
144. | 


While Mr. Taplin was in that office he was asked to 
give to the Office of Price Admission (sic. Administra- 
tion) a letter setting forth that he would not dispose of 
the tires without first notifying the Office of Price Ad- 
ministration and state the information as to how or where 
they were disposed of. This letter was sent in by Mr. 
Taplin several days later. 

I saw these tires or the vans later on out at the ad- 
dress on City Terrace on the east side. Mr. Taplitv, Mr. 
Vitagliano and Mr. Weinstein were there unloading the 
tires. As they were completing the unloading, we went 
in and talked with them. 


Cross-Examiiation 


By Mr. Goodman: 


I am not an attorney. On this occasion of May 25th. 
1942, when I went out to Twelfth and Stanford streets 
[R. 145] IT did not find any violations of any of the rules, 
regulations or directives of the Office of Price Ad- 
ministration at that time. 

It was legitimate at that time, for a retailer to purchase 
new tires and tubes and transport them to his place of 
business under certain circumstances. 

I subsequently investigated to determine where the 
tires had been purchased. I found that they had been 
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purchased from a dea’er who had liquidated his stock. 
T also found that records were kept of that sale. Our 
office had been apprised and notified of that sale upon 
the investigation of those records. Subsequently I deter- 
mined Mr. Taplin, who was the purchaser of the tires 
and tubes as disclosed by the invoices, was the holder 
Of a Tétail ‘sales license: 

When I came out there at Twelfth and Stanford streets 
and found no violations, after I saw these two trucks 
moved from Twelfth and Stanford streets until | R. 146] 
they reached the point opposite Bekins Storage Company I 
did not notice or observe any violation of the rules and 
regulations up to that point. After the tires were moved 
frompethat place to the City Terrace distmct [didmaagh 
observe any violations of the rules and regulations up to 
that point. When the tires were stored there at the build- 
ing behind the service station I did not find any violation 
of any rules or regulations up to that point. 


Subsequently I demanded that Mr. Taplin come into 
the Office of Price Administration. Mr. Weinstein was 
called into the office and I believe Mr. Vitagliano was, 
too, although I am not positive of that. The name of 
Mr. Benjamin Rose was never mentioned during any 
of the conversations that I had with either Mr. Taplin 
or Mr. Vitagliano or Mr. Taplin, as having any interest 
in these tires. The same is true of the names of Mr. 
Brown, Joseph Lieb and Phil Rezniche; none was ever 
mentioned at any time. [R. 147.] 


Cross-Examination 
By Mr. Sullivan: 
Up to the time or the date on Government's Exhibit 6, 
June 1, 1942, I did not find any violations of the rules 
or regulations of the Office of Price Administration. 
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R. J. CAMPAU 


testified as follows: 


Direct Examination 
iy Nr. Norcop: 


In May of last year I was working for Bekins Van & 
puondsesal 2) Bast Fourth Street. At the end of that 
month I recall seeing two vans parked across the street 
from our building. If I recall correctly Mr. Vitagliano 
came to our office. [R. 148.] I had a conversation with 
him. He was with another man at the time. The sub- 
stance of it was whether tires could be stored and taken 
out without certificates. I said, “No, sir; they couldn’t 
be.” They just walked out; said they wouldn’t store 
them. I observed these trucks later on during the day. 
Redid hot see them depart. 


Cross-Eramination 


By Mr. Angelillo: 

I did not see any other person with them on that oc- 
casion that I now recognize. 

It was stipulated that the person that he identified was 
the defendant Vitagliano. 


GEORGE Me HOOD 
testified as follows: 


Direct Examination 
By Mr. Norcop: 


In May last year I was working for National [R. 149] 
U-Drive Truck Rental on Eighth and Alameda. They 
also had a location at 7026 South Central. They were 
always left out on the lot where everybody could sce 
them. I have not produced rental records of the National 


wast ae 


U-Drive rental company under date of May 24, 1942. 
I do not recall on that date having any transaction with 
any of the following persons. Either Mr. Mac R. Brown 
or Mr. Joseph Lieb or Mr. Benjamin Rose or Mr. Phil 
Taplin or Mr. Louis Vitaghano or Mr. Sam Weinstein. 
I was there the day that one of the trucks came back. 
I believe it was the Chevrolet truck. [I don’t know what 
the man’s name was. It was a pick-up truck with black 
lettering on the side, triple “T’. |[R. 150.] 


CLAUDE GARN 


testified as follows: 


Direct Examination 
By Mr. Norcop: 

I am a mileage rationing officer in the Office of Price 
Administration. I was employed by that governmental 
agency at the end of May of last year as an investigator. 
fR. 151.] At that time Mr. White and I made an in- 
ventory of the merchandise which was found in the build- 
ing there. J don’t believe the serial numbers were listed 
there. Mr. Fred White and I both signed it. and also, 
Mr. Taplin at that time was requested to sign it and 
he did so. [R. 152.] It is made up in Mr. Fred White's 
handwriting, in my presence. I checked the sizes and 
brand names. Mr. White recorded them on the paper, and 


we both signed the document. 


The Court: It will be admitted as exhibit néxt in 
order, subject to a motion to strike as to the other de- 


fendants 1f it is not connected up. 
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Mr. Goodman: Objection that it is incompetent, irrele- 
vant and immaterial, it does not prove or disprove any 
issue in the case. 


The Court: Of course, the court can’t tell at this time. 


(The document referred to was received in evidence and 
marked Government’s Exhibit No. 8.) 


Cross-i:xanunation 
By Mr. Goodman: 


Mr. Taplin was present at the time I made this inven- 
tory. Part of the time he assisted me, and part of the 
time he did not. He did it willingly. He co-operated with 
me. He did not conceal any of the tires or tubes there, 
to my knowledge. [R. 153.] 


JACK FOSTER 
testified as follows: 
Direct Examination 
By Mr. Norcop: 

J am an investigator for the Office of Price Administra- 
tion, enforceinent department, have been since the first 
part of April, 1942. At the end of September of last 
year I had a meeting and a conversation with the defend- 
ant Phil Taplin at his place of business, 3441 Malabar 
Street, Los Angeles. There was also present Mr. Ernest, 
an investigator for the Office of Price Administration. 
I asked for an inventory that he had promised me and 
an invoice showing the sale of the tires that had been 
erored im 3200 City Verrace. Ele furnished ne with an 
inventory and also a bill of sale showing that he had sold 
these tires to Mac R. Brown. [R. 154.] 


That is the invoice. 
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By Mr. Sullivan: We have no objection to this going 
into evidence. 


(Documents produced and marked Government’s Ex- 
hibit 9 and received in evidence. ) 


I did not see Mr. Weinstein there at Mr. Taplin’s. The 
previous day we had gone to his place of business, and 
Mr. Weinstein was there at that time. Just as we ar- 
rived there Mr. Weinstein came out of the place. We 
asked him if Mr. Taplin was in, and he replied that Tap- 
lin was out of town. 


Prior to having this conversation with Mr. Taplin I 
had visited the 3200 City Terrace location. We found 
that the tires had all been removed from the City Terrace 
location. 


Cross-Examination 
By Mr. Goodman: 


Before I became associated with the Office of [R. 155] 
Price Administration J] was in business for myself; Ser- 
vice Station. I sold new tires and tubes. 


I did not know any of these defendants. Of fhat 
occasion that Mr. Taplin delivered to me the invoic@, the 
bill of sale, which has been marked mm «evidence diene 
as Government’s Exhibit No. 9, upon delivery of these 
documents I did not find any violation of any of the rules, 
regulations or directives of the Office of Price .\diminis- 
tration. 


I also made an investigation to determine where these 
tires had originally come from, and I had found that they 
had been purchased by Mr. Taplin from Mr. Novisoff. 
Our office had been apprised of the fact of that. sale, 

[ also found on my investigation that Mr. Mac Brown. 
who was the purchaser of these new tires and tubes from 
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Mr. Taplin, was an authorized retail dealer. I found that 
the number he gave as a licensed retailer, on the bill of 
sale or ifwoice was correct. He had a legitimate place 
of business located at 2824 Sunset boulevard. [R. 156. ] 


RALPH R. WALKER 
testified as follows: 
Direct Examination 


op ir. Norcop: 

I am manager of the Arlington Van & Storage, have 
been since the last of July, 1942, at 3300 West Washing- 
ton boulevard. 


None of the persons in this court room came to me 
on or about the 29th of September and asked me whether 
they could rent storage space for automobile tires. There 
wasnt any one asked me that. There was a conversa- 
tion over the telephone in the late afternoon: around 10:00 
o'clock, they came in between 9:00 and 10:00. A Lilly 
Crescent van came in there. It backed in the warehouse. 
icy opened up the doors, and there was a load oi 
rubber. As to whether either of the men who brought 
the truck there were persons who are now present here 
in this court room, I don’t see any of them. Someone 
came later on to remove them. [R. 157.] There were 
two men. I believe the sailor over there is one. I won’t 
say for sure. 


Mr. Goodman: I! will stipulate that he is referring 
to Benjamin Rose, but he stated he wasn’t sure he was 
the party who came there. They removed it that same 
night. They came in about, oh, 20 minutes after eleven. 
I do not know where the tires and tubes went to from 
there. The storage was at our 1904 Third Avenue ad- 
dress. They remained there about four days. 
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MIKE KRELING 
testified as follows: 


Direct E.ramuination 
By Mr. Norcop: 

In July last year my business was my service station 
located at 1516 South Main. J] have been in business 
there 14 months at that time. My business was gasoline, 
motor oil, tires, accessories. [R. 158.] 


I had a conversation with Mr. Rose in July, 1942 
at my station. Al Oliver, one of my employees was pres- 
ent. The first conversation, 1 have a daté here, the 21st 
of July. Whether that was the first or not, I don’t know. 
The substance of the conversation that I, my employees 
and Mr. Rose had was, I had 48 new tires and 128 or 130 
new tubes that I wanted to sell. The only thing as I 
remember, we had given him the price of the tires and 
tubes, and he wanted to take it up with his partner, and 
would let us know in a few days. He came back again. 
I sold them to him. This was all of my tires and tubes, 
my new ones. I received $662.31 for them. Mr. Rose 
signed the invoice there at the time he took the tires. 

(Document produced. ) 

That isthe one | am referring to. 

(The document referred to was marked as Government’s 
Exhibit No. 10, and was received in evidence.) [R. 
£59. ] 

Possibly a week afterwards Mr. Rose came for them. 
He had an open truck. 

Cross-Examination 
By Mr. Goodman: 

The Office of Price Administration came over and 

checked my books. At the time I did not know of any 
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mule, regulation or directive sof ‘the Office of Price Ad- 
ministration that | was violating. [| had obtained infor- 
mation prior to that time that it was legal for me to 
make such a sale. The tires were picked up during the 
week, other than Sunday, and during the daytime, and in 
amopenetirek: |k. 160] 


By Mr. Goodman: 


I knew Mr. Rose was operating a gasoline station. 
I knew what the location of it was, Olympic and Hill, 
el enemmemner cOrecily. 


RACE CC: BEARNISST, 


testified as follows: 


Direct Examination, 
By Mr. Norcop: 

I am with the B. F. Goodrich Company, in their con- 
servation department. I have been connected with the 
tire industry about 15 years. Last year I was employed 
by the Office of Price Administration, from May Ist to 
November Ist, 1942. 


In the course of my duties I met Mir. Phil Taplin. 
Mr. Foster was with me. I believe it was in the latter 
part of September, or the first of October, 1942. His 
place of business at that time was in the 3300 block on 
Malabar street. I went in and looked around. We asked 
him what had become of [R. 161] the new tires that were 
stored on City Terrace. He had sold them. That was the 
substance of what happened. 

I have seen Mr. Taplin several times in his place of 
business. Mr. Foster was with me on the next occasions. 

I do not recall any subsequent conversation with him 
about new tires or tubes. 
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I know Mr. Weinstein by sight. The only conversa- 
tion I had with Mr. Weinstein was in company with Mr. 
Foster a day or two days prior to the time I met Mr. 
Taplin. Mr. Weinstein was in front. Fle later weit 
into his place of business. We asked him about the 
whereabouts of Mr. Taplin and he informed us that Mr. 
Taplin was out of the city. afid would return in a few 
days. I have talked with Mr. Vitaghano. [R. 162.] 


When we talked to Mr. Vitaghano I was in company 
of Mr. Foster. Mr. Foster did all the talking. J was 
in the company of Mr. Foster, in connection with another 
case. 

JOHN DUNDAS 
testified as follows: 


Direct F-xamination, 


By Mr. Norcop: 

I am with the Office of Price Adnunistration, chief in- 
vestigator, have been with the Office of Price Adminis- 
tration since May, 42. J] had a conversation with Mr. 
Taplin, in the Office of Price Administration. about the 
end of May, 1942. It was about the day before the date 
of the letter which had been introduced in evidence here 
from Mr. Taplin to me, which was June Ist. There was 
present Investigator [R. 163] Fitzer, Foster and myself 
and Mr. Taplin. Mr. Taplin stated to mie that he had 
acquired the tires from Novisoff, and he and this Vitag- 
hano and Weinstein were equal partners in the owner- 
ship of the tires. I asked him to advise the Office of 
Price Administration before he disposed of any of these 
tires. He stated that he would advise us before he 
did so; that he intended to comply with the regulations 
entirely, and that if he did dispose of the tires in any 
way, or move them from their present location, that he 
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would advise us. It was subsequent to that that I received 
the letter which is in evidence. 

There was a reference in our conversation to an in- 
ventory that had been taken of the tires at 3200 City 
Terrace, and Mr. Taplin stated in that regard that those 
were tires he had purchased from Mr. Novisoff. I said I 
was told that there was a shortage of this [R. 164] inven- 
tory as prepared by the investigators when compared 
with the bill of sale from Novisoff. His reply in sub- 
stance was that he did not know what occurred to them. 


Cross-L-xamination 
By Mr. Sullivan: 

I am a lawyer. I knew somewhat about the rules 
and regulations of the Office of Price Administration 
at that time; I knew that it was not required that Mr. 
Taplin give any letter to us at all. It was not demanded 
of him, however. It was received by me later. As to 
whether I told him at that time that 1t would be well 
for him to store his tires, I don’t recall having said any- 
thing like that. 

At the time I talked to Mr. Taplin in the Office of 
Price Administration, I did not find, other than the dis- 
crepancy I referred to in the inventory, any other viola- 
tion of the rules and regulations or directives of the 
Office of Price Administration at that time. The dis- 
crepancy was a violation of the regulations in the sense 
that there was .a failure to account for the tires that 
had been received by him in the bill of sale from Novisoff. 
[R. 165. | 

ise said, im eifect,.as 7 recall it now, that he cid wet 
know what had happened to these few tires that were 
missing between that time and the date when the in- 
ventory was made. 
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Mr. Taplin assured me, not once but several times, of 
his desire to handle these tires legitimately, and it was in 
that regard that the letter was suggested. [R.166.] Any 
dealer could sell a tire if he had a certificate at that 
lume, but he could nat sell it to other deal@rs wnleee 
he had a certificate. At that time the regulations pro- 
vided that a dealer nught sell tires to another dealer, 
just for the purpose of going out of business. 

He asked us what the wording of the letter should be 
and it may very well be we did suggest the wording, 
I don’t remember. I did not tell him at that time that 
I suggested the letter that the law did not require him 
to do that. 


DOUGLAS FE. Scorn 


testified as follows: 
I am. a trust officer with the Bank of America, “Fm 
August 1942 I was working at the Hollywood main of- 


fice on Ivar and Hollywood boulevard. [R. 167. ] 


I know Mr. Benjamin Rose. He is the gentleman with 
the sailor’s uniform. In the month of July I first talked 
with him at my office in the bank in Hollywood. He 
asked us whether we would rent to him the premises 
at 613 North Vareil. We everttially rented the place 
to him on a monthly basis, beginning on .\ugust the Ist, 
1942, at $10.00 a month. Fle occupied the premises there 
from August the Ist to October the Ist. He said, as 
I remember, that his business was to purchase equipment 


and sell it. 
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Cross-Examination, 


By Mr. Goodman: 

We subsequently served notice on Mr. Rose to sur- 
render possession of the premises when we leased that 
store, Fle did not tell me at the time what the type of 
equipment he was going to stor there was. He said he 


wanted to store some furniture and equipment. 


Redirect Examination, 


By Mr. Norcop: 
I asked him whether it was heavy equipment. He said 
it was not. [R. 168.] 


HORACE B. RANDALL, 
testified as follows: 


Livect Examination, 
By Mr. Norcop: 


My business 1s insurance and motor club at 5901 Sun- 
set boulevard. In 1942 my business had control over 
a building there. I have a plat of my property there. 
The back part of the building, where the garage is was 
on the premises when we purchased it in 1935. 

er i ietigaiim Rese just once» | lad & con- 
versation with him with respect to this property. That 
was on or about September 29, 1942. The space he 


rented from me 1s the space in the upper lefthand corner 
on this plat. Wile paid rent from October | to October 31. 


Mr. Norcop: | offer the plat in evidence. 


Mr. Goodman: 1 object to it upon the ground that it 
is incompetent, irrelevant and immaterial. 
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The Court: What is the materiality of the exact leca- 
tiam? Re 169.) 


The Court: I will admit it as exhibit next in order. 


(The document referred to was received in evidence 
and marked Government’s Exhibit No. 11.) 


Cross-Exanunation, 
By Mr. Goodman: 

There was some view there from the street; you could 
see down two driveways between three signboards. There 
are windows in the upper part of the door in this struc- 
ture which Mr. Rose rented. I couldn’t say how many. 
He told me tires and batteries. [Ik. 170.] 


TED W. MENDEN TALL, 


testified as follows: 

I aim a clerk with the Hertz truck lease. With fhe 
truck réeitals, located at 718 Waist 3rd. “T Wave prodiead 
a record of my company in response to a subpoena. 

I rented trucks to Mr. Rose several times. He caine 
in and got this truck at 10:37 P. BM, October 18, amd 
returned it 2:14 P.M. October 2nd: 76 miles. 


(The document referred to was received in evidence 
and marked Government’s [Exhibit No. 12.) 


This record shows a Chevrolet refrigerator. it says, 
panel truck, all closed. I saw the truck when it was re- 
turned. When it was returned it had four tires in it. 


(Witness examines tires.) 


These are the same four that was in the truck when 
it commenti. (ARS 17 1), ] 


Mi. Noercop: We offer these four fifies into ‘wr 
dence at this time. 


Mr. Sullivan: We object to their materiality. 
Mr. Goodman: 1 would also like to ask the witness 
on voir aire. 


itive Gourt: ‘Yes, | wall perinnit it. 


(By the witness): 


I remember that Mir. Rose didn’t bring the truck 
back. Mr. Rose took the truck out. 


Mr. Goodman: We now object to the introduction 
of the tires on the ground it 1s incompetent, irrelevant and 
immaterial, and no foundation laid. 


The Court: The objection is overruled. [R. 171.] 


DON BEGLEY, 
testified as follows: 
Direct Exantnation 


By Mr. Norcop: 

I am with the same Herzt-U-Drive Company, at the 
same location as the previous witness. I saw these four 
Exhibit No. 13 at my place of business. Some- 


tires 
one called there and discussed with me having me turn 
over the tires to them. [ have been looking and haven't 
recognized anyone here, as I remember. Then I turned 
the tires over to the government agency. 


Cross-Examination 


By Mr. Goodman: 

I was not there when the truck was returned. I did 
not make an attempt to discover who owned the tires. 
I found that they [R. 173] were locked in my office at 
the timé. | btheve it was the FBI that was called’ on 
the thing. We didn’t make any investigation. 


a 


Cross-E-.xamination 
By Mr. Sullivan: 
The boy that did check it in called the FBI. That 


was all we had to do. 
By Mr. Goodman: 
(By the witness) : 


Someone called for those four tires after the truck 
came back and I spoke to him. We did not return them 
to the man who called for them because we had been 
told to hold them. Jf that man who called for the four 
tires [R. 174] that 1 speak about is in the courtroom. 


I don’t recognize him. 


SAM KELBER 
testified as follows: 


Direct Examination 

By Mr. Norcop: 

My present business is buying cattle in North Dakota. 
I was in business in Ontario, Califorma. My business 
there was primarily tires. 

I know Sam Weinstein. In the summer of 1942 [I 
had a conversation with Mr. Weinstein at Desmond's, 
here in Ios :Angeles. There was another party with him. 


(Stipulated that he is referring to Louts Vitagliano. ) 


My wife was with me. The substance of the conver- 
sation was that I had a lot of new tires; I had decided 
to liquidate my tire business. During the course of 
the conversation with Mr. Weinstein he told me [R. 
175] he thought he could find a customer for me. He 
called me later by telephone. He had a customer, he 
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thought, and he made an appointment with me to come 
out to Ontario, to my place of business. He came out 
there with Mr. Rose. I think at that time there were 
just two of them that came to my place of business. 


Ve disctissed the price of the tires. We arrived dat 
a rough figure of $4,400. 


I heard from them again. ‘They called me, and J made 
an appointment to meet them in Los Angeles. I met Mr. 
Weinstein down here, at a Shell service station. It was 
a station with a parking lot in conjunction with it, 
Tenth, Eleventh or Twelfth. and possibly Hill. I met 
Mr. Weinstein there alone. |R. 176.] We went to the 
bowling alley. We met Mr. Rose there. The three of 
us spoke a few words; the bulk of the conversation was 
carried on between Mr. Weinstein and Mr. Rose out of 
my hearing. It carried on about thirty minutes. Then 
we talked, and Mr. Rose said he could handle the 
tires, and gave me a hundred dollar deposit cash, and 
we made arrangements whereby he would come out on 
Sunday. That was Sunday, August Ist when they came 
out, at my home. They took delivery of the tires that 
den. imey cane in Mr. WerrStein’s car, Wr. Rose 
and Mr. Weinstein, and Mr. Rose’s brother, as I generally 
understood, and two trucks, two vans. 


I do not know who was driving those vans. It was 
not any of the people I have described. 1 don’t remem- 
ber Mr. Weinstein helped load them or not. When my 
brother came in he helped. During the loading. a man and 
[R. 177] woman stopped by. They had a conversation 
maith Nir. Rose. L did not lear it. | made out an in- 
voice of the tires that | was selling. [| had a conversa- 
tion with Mr. Weinstein and Nr. Rose. Mr. Rose told 
me that he had a number of service stations. 


a 


(A yellow slip is produced.) 


That is one of a triplicate copy out of the register we 
used. This reflects the sale on that date, August Ist. 
This at the botom is in Mr. Rose's handwriting, which 


reads: Ben Rose. 


These five sheets that you are now handing me are 
tally sheets. 

These bookkeeping or accounting appearing two sheets, 
was an inventory, made out of our new tires. My book- 
keeper made that out. This other sheet you are now hand- 


ing ine iS a tally . [R. 178.] 


(The docuntents referred to awere received in evademee 
and marked Government's Exhibit No. 14. ] 


Mr. Louis Vitaglhano was there. He wasn’t there all 
the time, though. He was there sitting in the front room. 


Cross-Examuination 


By Mr. Goodman: 


I had decided to liquidate my business and go to 
North Dakota prior to the time that IT met Mr. Weinstein. 
I moved the new tires and new tubes up to my home. 
At the time Mr. Weinstein first contacted me, and subse- 
quently, when Mr. Rose purchased the tires. the new tires 
and tubes were already at my home. I planned, if the 
tires were moved on Sunday to leave on Sunday, but not 
by train. I was very [R. 1/9] anxious that these tires 
be removed so my family could make the trip with me. 
I don’t know if I suggested that they come here Sunday, 
or they suggested it, or both did. I know | wanted them 
out of there as soon as possible, so that we could go. That 
invoice was prepared on Sunday. 
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I sold the tires to Mr. Rose at cost, it was slightly 
above cost. I don’t remember the exact percentage that 
we figured. There was a percentage figured above cost, 
because I remember at that time the Government allowed 


a Fase. 


Just prior to the sale to Mr. Rose I had a retail sales 
license, to deal in the sale of new tires and tubes, Before 
I made the sale to Mr. Rose I contacted the Office of 
Price Administration and I told them I was going to 
make the sale. The Office of Price Administration, Mr. 
Stevens, was trying to help me find the customer for 
them. He said if he could find a customer for me he 
would do so. [R. 180.] 


I did not contact the Office of Price Administration 


again when I made the sale to Mr. Rose. 


I did not know of any rule, regulating or directive of 
the Office of Price Administration that was being violated 
at the time the sale was made. I was told that it was a 
perfectly legal sale. I could sell to another tire dealer, 
but I couldn’t sell to the consumer without a permit, or 


back up to a wholesaler. 


Mr. Rose exhibited to me his seller’s permit issued by 
mic Board of Equalization of the State of California 
at Los Angeles. Mr. Rose gave me the number. He 
paid me the $100.00 deposit. brought out a cashier’s check 
for $4,400.00, and we did a httle fMguring and there was 
another $/5.00 which he paid me by personal check. [R. 


181.] 


~~ Ts 


Cross-Exantiunation 
By Mr. Angelillo: 


On the first occasion that | met Mr. Vitaghano at Des- 
mond’s I did not have a conversation with him. He was 
not in on the conversation. Mr. Weinstein called me first 
and then he and Mr. Rose appeared at my place of busi- 
ness. Mr. Vitaghano did not in any wise help load the 
trucks or remove the tires. 1 didn’t have any conversa- 
tion with him. He excused himself to go downtown to 


wet.a cigar. [R. TS82.| 1 remember that. 


Cross-Examination 
By Mr. Sullsyah: 


This meeting at Desmond’s was not by prearrangement 
with Mr. Weinstein. J knew Mr. Weinstein before that. 
He told me that he was merely trying to do me a favor; 
in other words, find me a customer, and he did expect 
something out of it. Ele told me he wants some from 
me and he was going to try to get a commission from 
Rose. Mr. Weinstein did not pay me any money though, 


at all 


Redirect Examination 


By Mr. Norcop: 

I paid Mr. Weinstein some money. 

He told me that Rose was not giving him anything 
[R. 183] and that he hadn’t gotten any money from Rose 


yet; that I would give him | should give him out of sight 
of Rose, which I did. 
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RSM STELLE® KEREER 
testified as follows: 


Direct Examination 
By Mr. Norcop: 

J am the wife of Mr. Sam Kelher who was just on the 
witness stand. I was at my home when Mr. Rose pur- 
Gwased some tires. ! had a part in the transaction tat 
day. I saw there that Sunday while the tires and tubes 
were being loaded, the two drivers of the trucks and Mr. 
Rose and Mr. Weinstein, my husband, and this Floyd 
Mason [R. 184] and my brother-in-law and myself. And 
I think Louis was there. I am almost positive he was. 


(Stipulated she referred to Louis Vitagliano. ) 


Mr. Rose and | had just a general conversation. He 
said he had four or five service stations and he was going 
to sell the tires to the service stations. 


SAM KELBER, 
recalled. 
Recross-Examination 


By Mr. Sullivan: 


I paid to Mr. Sain Weinstein $50. no more. 


BILL SOUKESIAN 
testified as follows: 


Direct Examination 
By Mr. Norcop: 

My business is radiator repairing and tire business 
located at 736 North Broadway. I am in business with 
my brother, Harry Soukesian. My brother and | have 
been in business |4k. 185| there about 14 years. I know 
Mr. Weinstein. I first met him at our place of business 
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last year sometime, in 1942, a summer month, probably 
around September. Mr. Weinstein and I were alone. He 
asked me if we had anything to sell in the way of truck 
tires or anything; he was in the market to buy used 
tires: and I told him at the time we were not m the 
market to sell anything. 


On a later occasion | told hit 1 might sell Some 
of my new tires to lower our stock. 


I met Mac R. Brown after I had met Mr. Weinstein 
He came with Mr. Weinstein. There was no one else 
present besides us three. I was not very interested be- 
cause I had another prospect that [ was discussing sales 
of the tires to. [R. 186.] On a later occasion Mr. 
Brown asked, I think, at what prices I might be inter- 
ested in selling. I told him “cost—plus five per cent.” 
He said he had a few gas stations that he needed mer- 
chandise for. I did sell to him. Mr. Brown, when |] 
arranged to sell the tires to him, before I delivered them 
to him, said it would be very easy for him to dispose of 
them because he had so many different connections, such as 
these aircraft factories, where they néeded tires and where 
they were able to get these certificates much easier. 


I have the invoices that carry the date and complete 
transaction. 


(Invoices produced. ) 


(The document referred to was received in evidence and 
marked Government’s [exhibit No. 15.)  [R. 187.] 


Those are the invoices to which I have just adverted. 
This invoice is made out to “Rappan Service.” That is 
his service station, he said, at the time, at 2824 Sunset 
boulevard. The invoices show the total price paid by 
Brown for all these tires; it is close to $5,800; the addi- 
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tion to all the amounts should sum up to around $5800. 
I had Mr. Brown sign every one of the invoices. 

There was used in transporting the tires away from 
my station a Chevrolet truck. It is sort of a panel truck. 
It is all closed in. 

Besides Mr. Brown and myself there were there on 
that date about two or three men. 


As to why Mr. Brown signed twice on one of these 
pages, that was because he took some tires [R. 188] in 
his own personal car and then the truck came back and 
took the others. He took the “4-600-16, 6-250-16 Stand- 
ard Firestone and 1-600-16 tubes” in his personal car, 
six tires and one tube. 

About that part of the delivery he said he had a sale 
and that he needed it right away. 


On the first day, first of all, I called up the OPA and 
made sure that it was all right for me to dispose of my 
tires, and they advised me that it was all right, just so 
I made three forms of invoices so they could refer back 
to them at any time that I wanted to, and as long as they 
gave me their permission I went ahead and sold to Brown. 

Mr. Brown is the only defendant that I had anything 
to do with; and the only one that I know clearly in my 
mind that was there. These other men loaded the truck. 
PR. 169.] 

I asked them what they were afraid of and Brown 
said they were afraid they might be hijacked. 


Cross-FE-xantnation 


By Mr. Goodman: 

When I met Mr. Weinstein, as to my new tires and 
tubes, | was not exactly trying to find customers for them, 
that is, J was not very interested in it. I had one other 
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prospect besides Mr. Brown. His name was Reuben. 


[R. 196.) 


I did not liquidate the complete stock. I had left about 
100 tires. I have since sold them. The balance of the 
tires left were sold individually, two or three at a time, 
on certificates. [I always carried a stock of new tires. 
I have bought new tires right along from the factory. 

I contacted the office of Price Administration before I 
made a sale. They told me it was perfectly all right 
to sell to a tire dealer. Mr. Brown gave me his address. 
I went by and noticed his place, and noticed the name on 
the service station, so 1 figured it was a safe transaction. 
He also executed a certificate. He executed a card, with 


his signature on it, and his sales tax number on it. [R. 
191 | 


Cc. A. HUMBERT, 


testified as follows: 

My business is the moving and storage business at 
4428 Melrose Avenue. [| have been in business there ap- 
proximately eight vears. We do business under the nani 
of Bay Cities Express & Transter. 

I know Benjamin Rose. [ have known him since about 
the middle of last August. I had a conversation with him 
before that; in the middle of July. I walked outside. and 
met him outside. The conversation was about getting a 
couple of vans to move some accessories. automobile ac- 
cessories. At that time the trip was to have been from 
Pasadena. He tnade a tentative arrangement for a man 
to come on Sunday. I saw Mr. Rose on August 2nd. 
1942. 

I went to Ontario. My wife went with me. [R. 192. ] 
When I arrived at that place on Sth Street my two vans 
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were there. One was backed in the drivewav, and one 
was sitting on the street. They were getting tires out of 
the garage and tallying them. 


I can identify anybody in the court who was there, Mr. 
Rose, and Mr. Weinstein were the only two, and tie 
truck drivers . There was also a young man that was up 
on the stand a while ago, and his wife, and my two 
drivers. That 1s all I know of. I had a conversation 
with Rose while I was there. I asked him what was 
going on, and he said it was all right. I was there, I 
imagine, five minutes, and I left for a short time, and 
caine back again. I was there when the trucks had been 
loaded and Ieft. One driver was Don Parmalee, and the 
other Sam Dawden. The vehicles of mine used that day 
was a GMC ton and a half covered van, and a Chevrolet 
ton and a half covered truck or van. My original van 
that I always had, did not have on the outside any label- 
ing Or name; we were repainting it, and it did not have 
any lettering yet. The other one was labeled Lilley 
Crescent Van & Storage. I followed the trucks into Los 
Angeles. Mr. Rose told me to meet him at the corner of 
santa Monica [R. 193] and Virgil in Los Angeles. 1 
saw him there. He had us drive down to 613 North Vir- 
gil, and drive in back, in the lot. Mr. Rose was there, 
and a young boy, I imagine about 18 years old. I don't 
know him. And the truck drivers. We pulled the trucks 
in. Then we decided to have lunch. We came back, and 
we backed each truck into the back door and rolled the 
tires off. That room that I put the tires in was not up 
to the street front. It was about one-third of the build- 
ing. both truckloads were unloaded into that room. The 
tires were all wrapped: some of them were loose, but they 
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were wrapped. The tubes were in boxes. The room in 
which the tires were put was all boarded up. sealed up: 
the windows were all boarded up. Mr. Rose told me if I 
needed any tires he would go down to the OPA for me 
and save me a lot of red tape. 


The next business [ had with Mr. Rose was on August 
22nd. The only conversation | had with Mr. Rose con- 
cerning the trip, before | made it was just to meet him 
at that address. I made the trip myself. I took the same 
Chevrolet van, Lilley Crescent. The one that had en it 
Lilley Creseent Van & Stor- [R. $94] age. | went te 
1850 East Coloradu. There were quite a few people there. 
The only ones I remember were Mr. Rose and Mr. Wein- 
stein. I would say about five or six people were there. 
We all formed a line, and rolled the tires to the truck, and 
loaded them up. I did not have any conversation with 
Mr. Weinstein out there. Mr. Rose told me to take them 
to the same place where I had taken the previous loads, 
and he would meet me there. That was 613 North Virgil. 
I did that. I was alone as the driver. When I got ower 
to 613 North Virgil, Mr. Rose met me there, and we uf- 
loaded them. Inside of the warehouse—there werent 
snany tires there from the first load. 


When [I first brought the two loads in from Ontario, 
the room was [ would say better than three-quarters tull 
of tires. There were not other tires in there at the time 
| unloaded from Ontario. [R. 195. | 

Around the floor of the room on that day. the 22nd. 
there was quite a pile of tire wrappings. I gave Mr. Rose 
an invoice. He signed my copy, and T gave him the paid 
bill. Referring to an invoice of the Bay Cities Express 
& Transfer 8-22-42—that’s mine. 
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(The document referred to was received in evidence 


and marked Government’s Exhibit No. 16.) 


(Reading): Shipper, Rose. From 1850 East Colorado 
to Virgil and Clinton. Auto Accessories. Three hours 
at $4.00 an hour, $12.00. Van. My own name signed. 


I was told to put down “Auto Accessories.” Mr. Rose 
tcld me to put that down. With respect to the September 
29h trip, it was some days before that, he came to [R. 
196] the office. My conversation with him was just on 
releasing the vans for that particular trip. The trip was 
supposed to have been Friday. It was changed. I went 
on the 29th. I drove one of the vans myself, and anothe: 
man drove my other van. Mr. Rose asked me to drive out 
to Evergreen, and turn left half a block and park and 
wait. The conversation occurred in my office. Besides 
myself and Mr. Rose, Max Cramer, the other driver, was 
present. No one else of the other defendants here in 
court was present. 


I used two trucks labeled Lilley Crescent. One was a 
Ford and one a Chevrolet; both one and a half ton trucks. 
They were closed vans. We drove over to Evergreen and 
Brooklyn and parked there for about an hour. It was 
late in the evening; very late—-5:00 or 5:30. We parked 
over on Ewergreen about an hour, and finally a man driv- 
ing a red pickup came over to the trucks, and we followed 
him. That man was the defendant Mr. Weinstein. We 
Tolowed him, and went up to City Terrace, on the corner 
of Wabash and Thornton, to a service station and repair 
place. We backed one truck in at a time, and loaded 


Crem. (ax, 197.) 
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As to whether anyone else assisted me in loacing the 
tires—Mr. Weinstein, Mr. Rose, and there was somebody 
there. Nobody else I see in the courtroom was there that 
IT can remember. Hali the ttres went on one truck. and 
half on the other. 


The truck I had at the end, it was pretty well filled up. 
Tires were loaded in there. They were wrapped tires. I 
couldn't say whether there were any tubes. The truck 
was to go to the second driveway west of Brooks Randall 
on Sunset Boulevard, and turn in there and wait. [R. 


198. | 


The first truck, that Cramer was driving was to go to 
the Washington Van & Storage. I couldn't say who said 
that, or Who cave that direchon. Atvrer 1] pot oyna 
Brooks Randall Mir. Rose was already there. 1 backed the 
truck im. and unloaded it. Mr. Rose and myself was all 
there were there. 


Exhibit 11 looks something like the locatien where | 
took this load of tires. There was not any tires in there 
that I could see. There was no light in the room. We 
just laid them, in about four or five piles, clear out to the 
door; almost to the door. It was quite dark when we got 
through, around 8:00 o'clock. Then I went back to my 
business. The other truck hadn't got in yet. J went 
home. 


This invoice of the Bay Cities Transfer dated Sentem- 
ber 29, 1942. does not reflect the transaction. I! had a 
conversation with Mr. Rose about this invoice. My wife 
was present. Mr. Rose wanted to know if the OPA had 
called up. 1 told him no. He wanted to know if they 
had asked meé where the tires went to. and 7 tola hinwad 
they asked me I would have to tell them, so he wanted [R. 
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199] to know if I would tell them he took the truck from 
my office. |! said I had to put the destination on my bill, 
where it was, and where | took it. Finally we made up 
that bill there with Mr. Foster’s permission. This did not 
reflect the destination where I took the merchandise. I 


made it at Mr. Rose’s request. 
(The document was offered in evidence. ) 


This pink carbon invoice dated September 29th is one 
of my invoices with respect to this transaction on Septem- 
ber 29, 1942. This carbon was made at the same time as 
the original. This white invoice is the original of the pink 
one. 


(The documents referred to were received in evidence 
and marked Government’s Exhibit No. 18.) 


With relation to the designation on that invoice of the 
character of the merchandise hauled—I put on “auto ac- 
cessories.”’ Mr. Rose asked me to do that the first trip, 
and as to the other trips T couldn’t say. This relates to 
the truck load that was taken by Mr. Cramer and driven 
away from the City Terrace address previous to my going 
to Hollywood. They were both trips; both trucks. [R. 
200. | 


This white invoice from Bay Cities Express & Trans- 
fer, dated 8-2-42, is an invoice that bears on the first job 
—the Ontario job. 

Mr. Norcop: We offer it in evidence. 

Mr. Goodman: I object to it on the ground it is in- 
competent, irrelevant and immaterial. 

(The document referred to was received in evidence and 
marked Government’s Exhibit No. 19.) 
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Cross-E.xamination 
By Mr. Angelillo: 
As to the persons whom I| saw at Ontario in connec- 
tion with the loading or handling of the tires—the only 
two that I can identity were Mr. Weinstein and Mr. Rose. 


I do not recall seeing the defendant Mr. Vitaghano here 
before J came to this courtroom today. [R. 201.| 


Further 


Direct Examination 
By Mr. Norcop: 
When I was at Ontario, I was told to cover the vans 
all good for fear of hijacking on the way. MIr. Rose told 
me that. 


Cross-Exanunatton 
By Mr. Goodman: 


At the time that I first learned that I was going to 
transport tires for Mr. Rose and | had a conversation 
with him. He told me that all of the tires were regis- 
tered with the Office of Price Administration. He told 
ine that the tires were not stolen. and that it was a legal 
transaction. 


On the oceaston that 1 made the second trip ar Wire 
second hauling for Mr. Rose to Pasadena, it 1s a tact that 
that was in broad daylight on Sattirday. On that oc- 
casion, | knew before going to Pasadena that I was going 
to haul tires and tubes. The second time, I knew it was 
tires. I suppose I knew when I went out on the second 
trip, before I got to my destination, where | was to pick 
up the new tires and tubes, that I was going to pick up 
new tires and tubes. The third occasion was when I de- 
livered them to Brooks Randall. [R. 202.] 
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On this third occasion, when I went out to the Brooks 
Randall Company, when I arrived at Brooks Randall, I 
did not say it was dark when I got there. It was dark 
when we got through unloading. By the time we got 
backed into the door it was just getting dark then. The 
rear of my trucks were covered with tarpaulin. They 
were not paneled. These tires were all inside completely 
covered up. Except the first occasion, we had furniture 
pads over the tires to hide them, under Mr. Rose’s orders. 
The reason he gave me was that they might be hijacked. 
Mr. Rose was the only defendant who hired these trucks 
from me. He is the only one that paid me. I had no 
business transactions with the other defendants in this 
case. Not a bit; no. 

I was contacted by a representative of the Office of 
Price Administration after these deliveries, and before 
the third delivery. When I made the third delivery, the 
one to Brooks Randall Company, I had already spoken to 
the representative of the Office of Price Administration. 
That was Mr. Foster. [R. 203.] I had told him on that 
occasion that I had transported tires for Mr. Rose from 
Ontario to a place on Virgil, 613. The first time he came 
out | didn't know he was going to make another delivery. 
T was told by Mr. Foster if I was asked to go ahead and 
make it. He told me to make it. 


MRS. JOSEPHINE HUMBERT 


testihed as follows: 
Direct Examination 
By Mr. Norcop: 
I am the wife of Mr. C. A. Humbert. I was working 
in my husband’s business at 4428 Melrose Avenue in 
August 1942. I know Mr. Rose. At Ontario I saw Mr. 
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and Mrs. Kelber, and Mr. Rose. I couldn’t place any of 
the others right now. I did not see Mr. Rose in my 
office again until the Friday before the 22nd of August. 
[R. 204.] I know that they came in on September 29th 
and wanted two vans. I was there then. The persons | 
refer to are Mr. Rose and the gentleman back there with 
the mustache. (Indicating Mr. Mac Rk. Brown.) And this 
mary at the end of this table here. (Indicatime> Bip 
Vitagliano.) In my presence, Mr. Rose and I can’t re- 
member who he talked to, but he said that they should not 
tnake the same mistake that they had previously made of 
loading both vans at the same time; that they should load 
one van ata time. [R. 205.] 


Mr. Brown and Mr. Vitagliano were there. 


I am positive that Mr. Vitaghano was present there 
on this September the 29th. At the time that this con- 
versation that I spoke of in which Mr. Rose said. “We 
should not make the same mistake of loading both vans at 
the same time. Rose was talking te both Mr. Brown and 
Mr. Vitagliano. I was in the front office of my building 
there, sitting at the sewing machine. I couldn't say 
whether or not Mr. Vitagliano answered Mr. Rosé, as | 
can’t remember the voices, but [ Go remember Mr. Rose. 
I can’t remember whether Mr. [R. 206] Brown answered 
Mr. Rose. J don’t know whether they said anything. 


Cross-Exanunation 


By Mr. Angelillo: 

The first occasion that I saw Mr. Vitagliano. so far as 
my knowledge is concerned, is the 29th of September. I 
did not see him at Ontario. I could be mistaken about 
that person’s identification, but he does look like the man 
that was in the office that day. I may be mistaken on that 
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one. Not the other one. Mr. Vitagliano fits the descrip- 
tion J] just gave you. But I am not sure about it. Not 
positive. [R. 207.] 


REUBEN SLAVETT 
testified as follows: 
Direct Examination 


By Mr. Norcop: 

My business is the tire business. Located in Pasadena, 
1850 East Colorado Street. I know Mr. Weinstein. 1 
first met Mr. Weinstein at a service station on Mission 
Road, the Three Jacks. That was during the month of 
August, 1942. [I had a conversation with him then. While 
1 was talking with the other fellow he came over and 
joined in the conversation. It came out that I had some 
new tires and tubes which I was interested in selling, and 
he mentioned to me that he possibly could get a buyer for 
me. [R. 208.] Ona later occasion I met Mr. Weinstein 
down town in Los Angeles. We went out to get in touch 
with the man that later turned out to be Mr. Rose. We 
met Mr. Rose later on around the vicinity of Third and 
Semmont, im tos Angeles. The three of us had ae dis- 
cussion about the purchase of the tires. So Mr. Rose and 
Mr. Weinstein and myself were sitting in the car, and | 
told Mr. Rose that I wanted $3300 for the merchandise, 
and he offered me $3000, and I said “No. $3300 is the 
price.’ Then Mr. Rose and Mr. Weinstein got out of 
the car, and walked up the street. [R. 209.| 


Mr. Rose still offered $3000. IT ngured T wanted to sell 
the merchandise; I did not want it on my hands. | said, 
“T Wall. split the difference, and make it $3150.’ So Mr. 
Rose still insisted on $3000. 
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Then we left. Mr. Weinstein went with me and Mr. 
Rose went off by himself. Mr. Weinstein and I saw Mr. 
Rose later in the day at his gas station. The deal was 
finished there for $3150.00, and he gave me a deposit of 
$200 in the form of a personal check. The merchandise 
Was supposed to be picked up Sunday morning, at my 
ylace of business. The time set was 8:00 o'clock in the 
morning. I got there late, at 8:30, and when I got there 
there was a note on the door, by Mr. Rose. I did not 
understand clearly about that. Anyway he had to be with 
the truck at a certain place, at a certain time, and there- 
fore he had to"leave before [ got there. {R. 210} 


I told Mr. Weinstein what happened that morning. He 
did not seem to understand: neither did TI. The next 
morning, I went down to see Rose. I had a conversation 
with him, and he told me the deal was all off. He did not 
want any part of the deal, as long as Mr. Weinstein was 
in it. Later I saw Mr. Weinstein and he told me that he 
had another prospective buyer. He told me he had another 
prospective buyer, and T met him, and we went to this 
place at 12th and Stanford. and there I was introduced to 
Mr. Vitagliano. A few minutes later another man ap- 
proached, so Mr. Vitagliano introduced me to this fellow 
as the prospective buyer, and I spoke to him. [R. 211.} 


I don’t know what the name of the man was that |] 
was introduced to. He is not in court so far as | know. 
IT got a $50 deposit from the prospective buyer, and told 
him also I still had the check of Mr. Rose, and my receipt 
for the [R. 212] merchandise, and before the deal would 
be final I would have to give him the check back. and get 


my receipt back. 
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The prospective buyer told me his place of business was 
on San Fernando Road, in Glendale. That deal did not 
go through. After this deal was off, 1 went back to Mr. 
Rose, and told him that the other deal was off, and if 
he wants to he couid have the deal. No one was with me 
when I went back to Rose. He accepted the deal. The 
deal was then $2900. He said he would take care of Mr. 
Weinstein for his commission, and [ would realize $2900 
out of it. He gave me a deposit. He had a casltier’s 


check in his pocket for $2750 made out to me. 


The time I saw Mr. Vitaghano again was when Mr. 
Rose came the next day to pick the merchandise up, to 
my place of business in Pasadena. All the merchandise 
was put in the truck, and the truck drove off, and I said 
to Mr. Rose “How about my other $150, I have got com- 
ing from the balance’ which he did not give me yet. He 
told me to forget about [R. 213] it that I made enough 
money on the deal. I persisted in getting my $150, which 
I had coming. 


Finally he settled for $75, and he said he may give me 
the other $75 sometime. So he gave me a check for $75. 


These three sheets of invoices of the Dandy Tire Com- 
pany, dated August 22, 1942, are the invoices that I made, 
representing the transaction I just described. I made out 
fiee individual copies. The copy I have, and I gave 
one to Mr. Rose, and this one to the investigators. Mr. 
Rose signed the invoices. The permit, retail sales num- 
ber, was put on there in my presence. [R. 214.] . 


(The document referred to was received in evi-lence 
and marked Government’s Exhibit No. 20.) 
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Mr. Rose after this transaction had been completed, 
mentioned to me if I knew anybody else that had new tires 
to sell to get in touch with him, and he would see to it 
that I got something out of it. 


Cross-Examunation 
By Mr. Goodman: 


I investigated to determine whether or not Mr. Rose 
was a legal retailer before I made the sale. I knew that 
he operated one or more stations in the City of Los An 
geles where he had been selling new tires and tubes. He 
exhibited to me his retail sales license. The OPA office 
told ine to make three copies of the invoices, and to be sure 
that the [R. 125] purchaser was a retailer and in busi- 
ness. The tires were delivered to Mr. Rose on a Satur- 
day. It was around noon, maybe an hour before. Be- 
sides fnyseli and Mr. Rose there was present Mr. 
Vitagliano, Mr. Weinstein, and the truck driver. J never 
saw Mr. Mac Brown there. { never had any cambact 
with Mr. Mac Brown at all during this entire transaction. 
There were 212 new tires. and 798 new tubes. 


My records were checked about February, the merchan- 
dise was checked by an OPA man. They have been ex- 
amined. At that time I gave them a copy of the invoice. 
Upon the sale of these tires and tubes to Mr. Rose, tha 
practically liquidated all my tires and tubes that I had at 
{War time. (R. 216.] 


Cross-Examination 
By Mr. Angelillo: 
I am acquainted with Mr. Soukesian. on North Broad- 
wav. I never tried to buy his stock. J tried to sell his 
stock for him. I was negotiating with Ben Rose only. 
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On the occasion that I met Mr. Vitagliano he was not 
to be the purchaser. All I know is that Mr. Weirstein 
and I went to 12th and Stanford, Mr. Vitagliano’s place 
of business. There I was introduced to Mr. Vitagliano, 
who, in turn, mtroduced me to somebody else, and that 


was all I know. [| don’t know the man’s name. No deal 
mas there. [R. 217. | 


As to the next occasion when I saw Mr. Vitagliano and 
Mr. Weinstein had already been with me. Mr. Vitagliano 
came along; that is all | know. He did not partake in any 
of these negotiations. except to vrobably interject some 
remark, “to get it over with.” That is all it appeared to 
me. In other words, he was getting tired of hearing we 
two argue or barter. 


tC. COOLEY 
testified as follows: 


Direct Examination 
By Mr. Norcop: 

My occupation is photographic work, have been 22 
years. In October [R. 216] of 1942 1 went to 613 North 
Virgil Street. I made photographs of the intericr there. 
I think those two are duplicates. There are three dif- 
ferent pictures. They are unretouched negatives. 


(The photographs referred to were received in evidence 
and marked Government's Exhibit No. 21.) 


Cross-Examiuation 


By Mr. Goodman: 

Tiisepile ai paper in front of the pictttre evas nvage 
from two or three different views. One or more of the 
men might have taken these papers together and made a 
pile out of them at my suggestion. | 
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SAM PARSINER 


testified as follows on direct examination: 

My business is tire business 524 West Pico; tires and 
recapping. I first became acquainted with Mac R. 
Brown the day of our transaction in September. I sold 
him some tires September the 9th, 1942. He came into 
the store and wanted to know if I had anything to sell. 
Vitagliano was with him. I sold him all [ had. 38 tires. 
The vehicle they had when they took delivery was a red 
panel. We have an invoice for what I received for the 
tires. That is our invoice. [R. 224.] 


(The invoice referred to was received in evidence and 
marked Government’s Exhibit No. 22.) 


As to the conversations, I told them I would have ic 
find out if I could sell them to them, and they said tor 
me to get in touch with the OPA. Mrs. Parsner called the 
OPA and they said it was O. K. to go ahead and sell. We 
sold him the tires. 


Cross-Exanunation 


By Mr. Goodman: 

The only man in connection with the sale of these 38 
tires was Mr. Mac Brown. I had no business with Mr. 
Benjamin Rose. Mr. Vitaghano helped him load. Mr. 
Brown paid us the money. When I sold the 38 tires, that 
is all I had. I had some tubes, and they were supposed 
to buy them, but they didn’t. We got the resale permit of 
Mr. Brown. |R. 225.| He signed a card to that effect. 
| found that he certainly had a station. The tires were 
delivered to him during the day. broad daylight. [R. 
226. | 
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Cross-Examination 


By Mr. Angelillo: 

There wasn’t any name on the truck that I can remem- 
ber. It was a red truck. Mr. Vitaghano helped us get 
the tires out of the room and load the truck . He did not 
talline We had a station. He didn’t tell me why he was 
there. He did not say that he wanted to do business in a 
hurry. We just went up in the room and loaded it, took 
our time. [R. 226.] Mr. Vitagliano was wearing service 
station clothes. I couldn't say he drove the truck away. 
2207. | 


Redirect Examination. 
(The government then called Mrs. Parsner was received 
in evidence without objection.) [R. 227.] 


JACK FOSTER 


testified on further 


Direct Examination 


By Mr. Norcop: 

Subsequent to the 9th of September, 1942 I had a con- 
versation with Mr. Brown respecting that invoice of Mir. 
Parsner’s at Mr. Brown’s place of business—Rappan 
service. I asked Mr. Brown if he had purchased Mr. 
Parsner’s tires and Mr. Brown stated that he didn’t want 
to say whether he had or not. He said, “Well it doesn’t 
have my signature on it.” J told him. I want to know if 
he had bought the tires that he said he had sold them. He 
told me that he would produce the invoice; that he didn't 
have it at that time and if 1 would come back the next 
day. why, he would show me the invoice. On the follow- 
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ing day Mr. Brown showed me the invoice of which he 
gave me acopy. It had “T & M Tire Service, 1620 South 
Broadway.’’ That is the copy he gave me. [R. 228-229. | 


(The document referred to was received in evidence and 
marked Government’s Exhibit No. 23.) 


Mr. Brown had four or five new tires. He told me 
these tires had been there for a long time, and he wiped 
his hand across the dust to show me that they had been 
there for some length of time. [R. 229.]- 


Cross-Examination 


By Mr. Sullivan: 

When I first went to Mr. Brown’s place of business 
and I asked him if he had purchased the Parsner tires, he 
toll me that he did. [R. 229.] As a matter of daq, 
when | first appeared at the Brown place of business, and 
I was told to come back the second day with the invoice, 
I did not talk to Brown at all. No. I talked to his helper 
on the first day, but the second day I went there I talked 


to Brown. [R. 230.] 


FRANK MONTGOMERY 
on 
Direct Examination 
testified as follows: 
By Mr. Norcop: 

Prior to May Ist 1942, I was proprietor of the T & M 
Tire Service, 1620 South Broadway. I went into business 
therein the early part of 1942, and was in about 11 
months. J don’t know Mac R. Brown. I did not buy 
any tires from Mac R. Brown at any time. This is my 
wrong sales number. My sales number is not AA 17452. 
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My sales number is AA 89008. 1 did not have anybody 
employed by me at any time by the name of Jack Brifht. 


Cross Examination 
By Mr. Goodman: 

I did have a couple of employees working for me. One 
is named Frank Chamblin. He was mostly doing piece- 
work. My partner and I operated the business. My 
partner’s name was Elmer Turnquist. [R. 230, 231.] 


Redirect Examination 


By Mr. Norcop: 
We had dissolved partnership. The business was mine 
three months before the first of March, 42. 


Recross Examunation 


By Mr. Sullivan: 


T & M Tire Company. It stands for Turnquist and 
Montgomery. No one else 1s using that firm name to my 
knowledge. We never handled new tires. [R. 232.] 


HENRY IMMERMAN 
on 
Direct Examunation 
testifed as follows: 
By Mr. Norcop: 
My business is the piano business at 246 West 87th 
Street, Los Angeles. In connection with my _ business 
here [ have a sales tax number with the State of Califor- 


nia. [ have never had any dealing in buying new tires. 
i miever “drove a imaciihe. [Re 233.] 


—50— 


JAMES B. GRAHAM 
on 
Direct Examination 
testified as follows: 
By Mr. Norcop: 


Before I went into service my employment was Gen- 
eral Manager of the California Provision Company, 1119 


East 12th Street, in Los Angeles. I know just one of the 


defendants in this case — Louis Vitagliano. I have known 
Mr. Vitagliano about 8 or 10 years. I loaned him trucks 
several times. It was common practice to loan him trucks 
occasionally. I loaned it to Mr. Vitagliano on September 
8, 1942; license No. PC-R-5363; International Truck. [R. 


233, <4, | 
Cross Examination 


By Mr. Angelillo: 


As to whether I know whether he borrowed the truck 
in question on September 29th, I wouldn’t say. He serv- 
iced our equipment; had done so for some years last past. 
[R. 234.] I did not hesitate to loan him a truck any 
time he asked for it. I had seen ol on that truck. Wheth- 
er the subject of oil was mentioned at the time, I don't 
know. IJ knew that he personally was insured; that 1s, he 
had insurance, no matter where he drove that truck. He 


had previously told me that. [R. 235.] 
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PAUL B. PARMELEE 
on 

Direct Examination 
testified as follows: 
By Mr. Norcop: 
I am working at the Miles Transfer Company. In the 
middle of the summer of 1942, I] was employed by the 
Bay Cities, the Humberts. I don’t believe I know who 
the defendants are. | do not know Mr. Rose by that 
name. J know the man in uniform by the name of Sam 
Blank. On August 1, 1942, while I was working for the 
Humberts, I did go with one of the trucks to 501 East 
5th Street, Ontario. That is where I went to. I saw 
Sam Blank, and I believe this gentleman here. (Indicat- 
ing Mr. Vitagliano.) I also saw Mr. and Mrs. Humbert 
out there, and the other truck driver, Sam Dowden, and 
several other people that I don’t seem to recognize, if 
they are here. We got there together. [R. 236.] There 
was not any conversation on the part of Mr. Vitagliano 
that I remember. We all pitched in and loaded these 
tires. The other man helped also. As to Exhibit No. 19 
—1 believe this document is one of the documents that I 
Nag with ime on that trip. PR. 237.] 


Cross Examination 
By Mr. Goodman: 


I saw the invoices for the delivery of these cars that 
I delivered from Ontario to the place on Virgil Street. 
The gentleman in uniform here to your rear signed for 
the delivery of those cars. [R. 237.] I made only one 
trip, which was on August 2nd. As to Government Ex- 
hibit No. 19, I made this trip. 
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Now that I have refreshed my memory with Exhibit 
No. 19, it brings back to memory that I heard that his 
name was Rose, but at that day his mame was Sam 
Blank. I saw his name on the invoice immediately after 
we got through with this business. [R. 238. | 


Cross Exanunation 
By Mr. Angelillo: 


I saw Mr. Rose there. There were five of all together. 
There were three men there, and the other driver and 
myself, [R. 239. | 


SAM RAPPAN 


on 


Direct Examination 


testified as follows: 


By Mr. Norcop: 

My business is gas station and tire business at 800 
North Mission. 1 owned the Rappan Service. at 2824 
Sunset Boulevard. Prior to 1942 I sold it to the Signal 
Oil Company. Mr. Sam Weinstein and Mac R. Brown 
operated it. Off and on | had known Mac R. Brown 
about five years previous. I had known Mr. Weinstein 
about a year. 


This document you are showing me 1s the sale of stock 
in bulk. The date is October 15, 1941. [R. 240.] 


Between October 15, 1941, and the time I reacquired 
the station 1 did have a truck that had T & M Tire Serv- 
ice printed on it. | bought it. We bought the truck from 
a fruit man. My brother-in-law made actually the tran- 
saction. My brother-in-law’s name is Adolph Hoffman. 


it 


That’s the check I issued out to my brother-in-law, which 
he paid for, cash. 


(The document referred to was marked Government's 
Exhibit No. 25 for identification. ) 

I was out of business, and ] went back into business, 
around July, maybe a little earlier, 1942. The truck was 
acquired a few days later. [R. 241.] I did not take the 
name of T & M Tire Service off the truck. I disposed of 
the truck several weeks after the freezing of the tires, 
probably last November, or Christmas. 


BRED H. DOANE 


on 
Direct Examination 
testified as follows: 


By Mr. Norcop: 


My occupation is Sergeant of Police, Los Angeles Po- 
lice Department. I recall going to the location of 613 
North Virgil, in the month of October. [R. 242.] 


I believe it was, in September, about the middle of Sep- 
tember, I met Mr. Foster, and another gentleman. Later 
I met Mr. Rose there. I had a conversation with Mr. 
Rose. We drove in on the lot, and we recognized the 
OPA man, and recognized Mr. Rose’s car on the side 
road. I got out of the car, and walked over to Rose’s 
car, and told him I was a police officer; I told him that 
the OPA said he had that place rented, and they wanted 
to look in there; and he said he had no key to that build- 
ing. Mr. Rose said, “Unless you are going to place me 
under arrest | am going to leave.” «At that time he start- 
ed his car. [ reached in through the window. He grabbed 
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my arm, and pushed it down, and started his car, and 
went toward the back, made [R. 243] a lefthand U-turn 
around some buildings, and as he went around the build- 
ings, he went so close as to scrape them. We followed. 
I stopped the car and got out. I told Mr. Rose to get 
out, and he told me that he was going to kick my God 
damned teeth out. I told him another officer was coming 
from the police department who wanted to talk to him. 
Mr. Rose stayed there until the other officer got there. 
After the other officer got there I left. The other officer 
was Officer Hamilton. 


Cross Examunation 
By Mr. Goodman: 


The occasion of my going out there was I had a call 
from Mr. Foster. He told me over the phone that he had 
discovered a warehouse full of tires. I didn’t go in any 
warehouse. 1 did not have a search warrant when I] went 
out to this place where I saw Mr. Rose. |R. 244.| The 
warehouse was locked. I believe a little while later I said 
if it was a State case before we could go in there me 
would have to have a search warrant. I saw there were 
tires there. When Mr. Rose came | didn't tell him I was 
detaining him until he opened the door. He told me he 
was going to leave. I told him I was going to detain 
him until the other officer [R. 245] was there. [I could 
have arrested him on suspicion, but I didn't. Mr. Foster 
did not tell me to detain Mr. Rose. He didn't partake in 
the conversation. J knew he had a bunch of tires, because 
1 could see them through the window. I knew they were 
his tires, because the OPA said so. It 1s a tact that Mr. 
Rose said at that time that he wanted to call his attorney, 
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and wanted to have his attorney there. I told him until 
Mr. Hamilton got there, he couldn’t do anything, al- 
though he wasn’t under arrest by me. At that time I 
didn’t know of any crime that Mr. Rose had committed 
when I had detained him. [R. 246.] 


D. J. HAMILTON 
on 
Direct Examination 
testified as follows: 


By Mr. Norcop: 


My business is that of police officer of the City of 
Los Angeles. September 19, 1942, I did on that date go 
to 619 North Virgil Street, Los Angeles. I saw Mr. 
Dundas, Mr. Foster, Mr. Earnest, the defendant Rose, 
and Officer Doane there. I went over and J talked to the 
defendant Rose, and asked him if he owned —if he had 
any access to that building. He told me, “No.” Finally 
told us that he had a key to the building, but it was home 
and he wanted to go home and wanted to call his attorney. 
I said “All right. We will get in the car and go over to 
the station. So he got in the police car with me. 1 placed 
him under technical custody, placed the handcuffs |R. 
247| on him, ordered him out of the car, and knowing 
that he had the keys, took the keys and opened the door 
and pushed him into the storeroom where the tires were 
and there were nine tires there. I went in and kept Mr. 
Rose in custody, and took Mr. Rose and the nine tires 


over. |] madé a record of the numbers of the tires. 


(Thereupon the tires were rolled in and placed before 
the jury box. ) 
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(At this point, the following took place: Mr. Goodman 
asked permission of the Court to approach the bench, 
which permission was granted. Thereupon, Mr. Good- 
man, together with Mr. Sullivan, Mr. Norcop and Mr. 
Angelillo approached the bench. Mr. Goodman thereupon 
stated that he objected to the tires being rolled into the 
courtroom and exhibited to the jury, and that his objec- 
tion was based upon the following grounds, to wit: that 
they were incompetent, irrelevant and immaterial, were 
illegally obtained, and were being rolled betore the jury’s 
eyes for the purpose of creating prejudice and appealing 
to the passion and prejudice of the jury by virtue of the 
tremendous size of the tires and on the further ground 
that there was nothing unlawful in the possession of the 
tires by the defendant Rose, and that the tires were not 
connected up in any way with the other defendants, or 
with the commission of any overt act. (The tires that 
were rolled in and exhibited to the jury were very large, 
new truck tires.) ) 

Mr. Shippee: I don’t think those ought to be exhibited 
unless they have a ceiling price on them. 

By the Witness: Those are the tires that ] took over 
to the Wilshire Station and which I brought here to court 
myself. 

(The tires were admitted in evidence. ) 


The Court: For the record. Don’t you haxe a ls tof 
them? 

Mr. Norcop: Yes, we have a list. 

By the Witness: They are eight tires listed but nine 
tires here. 


(The document referred to was received in evidence 
and marked Government’s Exhibit No. 26.) [R. 249.] 
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Cross E.xamunation 

Mr. Goodman: The occasion of my going out to 613 
Virgil Avenue was Mr. Foster of the OPA called and 
stated that there was a warehouse full of tires. My cap- 
tain said to meet him at 613 North Virgil Avenue. I did 
not have a search warrant when | went out there. No- 
body talked about a search warrant at that time that I 
recall. Mr. Rose was there when I arrived there. He 
stated he didn’t have a key to start out with. I did not 
have any evidence on hand that Mr. Rose had or was 
about to commit any felony or misdemeanor. I had no 
evidence at that time. He was hostile, and I was taking 
mo cmanees, [R. 250) | 


When I got there and J saw new tires stored in this 
place, that is the only evidence that I had on hand which 
gave me suspicion or a belief that they may have been 


stolen tires. I placed the handcuffs on him. 


As to what I mean by “technical custody’”—Well, if I 
am going to take him in to the station and he is hostile, 
or anybody is, we take them into technical custody such as 
to book him on suspicion of burglary or any felony. He 
was under arrest. He wasn’t booked, but he was under 
arrest at that time. I didn’t take the key off his key 
1ing. I took the keys. 1 opened the door. I didn't have 
a search warrant at the time. Then I went in and took 
the nine tires. [R. 251.] 


Then after | got the tires to the station, having issued 
this receipt, we made an investigation to determine wheth- 
er the tires were stolen. I! found they were not. They 
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were not stolen. Mr. Rose, he called me first by tele- 
phone. I did tell him on that occasion, “You can come 
and get the tires. We found out they were not stolen.” 
Then I called Mr. Dundas, the attorney for the Ofhce ot 
Price Administration. Substantially, I told him I was 
going to deliver the tires to Mr. Rose, and he told me not 
to deliver them and said that he wanted me to hold them 
until this trial is over. When Mr. Rose called tor the 
tires, | said “I aiii serry, 1 Can'tegive you the Tinea, 7 Ee 
252.) It is a fact that all divisions all over the city had 
considerable difficulty with stolen tires, and that the tire 
dealers were having considerable trouble in keeping their 
tires in such places and under such lock and key that they 
could not be hijacked, broken into and stolen. I[ was 
working with Mr. Foster on these various tire matters 
for some time. And as a result of my association with 
that particular office there had come to my knowledge 
many of these cases where there had been thefts and bur- 
glaries of tires and tubes. Mr. Foster was working on it 
from the government’s standpoint, and | was working 
with Foster through the Statewide burglary detail. When 
1 came out there, I believe Mr. Rose asked the right to 
call his attorney and be represented by counsel. When he 


went into the station he could have that right. [R. 253.] 


When I got there, there was those nine unwrapped tires 
there. Just nine of them. I had the handcuffs on Mr. 
Rose from the time we loaded the tires until we got into 
the station. The total transaction of getting Mr. Rose 


into the station didn't take over 45 minutes. [R. 255.] 


= 


HENRY L. DOYLE 
on 
Direct Examination 
testified as follows: 
By Mr. Norcop: 

I am service manager for the Smiling Irishman, 921 
South Hoover. In September 1942 I was there. Mr. Rose 
called on me. Mr. Rose came in and asked me if I wanted 
to buy any tires and I| told him, “No.” I asked him what 
they were. He said he had new tires. I asked him the 
price. He said they were $35.00 apiece in lots of a hun- 
dred or more. J asked him what price they would be in 
lots of four. He said, “Thirty-seven fifty.” And I 
asked him how I could get in touch with him and he left 
a card with me. This card is the one. J did not place 
any handwriting on the card. Mr. Rose did—in my 
presence. 


(The document referred to was received in evidence 
and marked Government’s Exhibit No. 27.) 


I did not have any transactions with Mr. Rose as a 
result of that conversation. [R. 256.] I had a retail 
sales tax permit. The firm had it about six years. We 
did not sell tires of any kind. [R. 257.] 


DONALD D. HARWOOD 
on 

Direct Examination 
testified as follows: 
By Mr. Norcop: 

I am employed with the Office of Price .\dministration 
as attorney. | have been since the 14th of September, 
1942. The first tine | recall seeing Mr. Rose was on a 
Saturday morning at approximately 11:00 o'clock, on 
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North Virgil Street, 613, in Los Angeles. Mr. John Fos- 
ter was there. I had no conversation with him. I over- 
heard a conversation. The conversation was that [R. 
257] Mr. Rose after Mr. Foster stated hello, or made 
some greeting, that he, Mr. Rose, in driving down Virgil 
Street had seen Mr. Foster, and drove in the lot to say 
hello. Foster asked Rose what he was doing. Fle said 
he was fooling around: and Rose asked Foster what he 
was doing, and he, likewise, said he was just fooling 
around. Mr. Rose, while sitting in his automobile, stated 
to Foster, “Why don't you get wise to yourself and quit 
fooling around with this OPA,” or Government stuff, and 
Mr. Foster said, “Well, that was his business,” and Mr. 
Foster said, “Well, if you don’t watch out, you might 
eet hurt.” Mr. Rose stated—did I say Fosters Mr. Rose 
stated, “If you don’t watch out you might get hurt.” 
That is all the conversation I can recall. 

Mr. Goodman: I move to strike out the answer on 
the ground that it is incompetent, irrelevant and imma- 
terial, and does not prove or disprove any issue in the 
case, and is only brought here to inflame the minds of 
the jurors, your Honor. 


The Court: Motion denied. 


I met Mr. Mac R. Brown on or about the 15th day of 
September, at a service station on Sunset Boulevard. Mr. 
John Foster was with me. Mr. Foster and Mr. Brown 
had a conversation in my presence. There might have 
been a party in the service station, but there was no one 
within hearing. We drove into the service station. [R. 
258.] Mr. Foster asked Mr. Brown if he had the invoice, 
and he produced an instrument in writing, and handed it to 
Mr. Foster. Mr. Foster asked Mr. Brown where the 
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tires were. He said he did not know. He had sold 
them. Mr. Foster stated, “You will have to get the tires 
back.” Mr. Brown stated, “I don’t think I can get the 
tires back. I will try to get them back, but I don’t know 
what I can do about it, or how.” Exhibit No. 23 is the 
instrument in writing which was handed to Mr. Foster 


by Mr. Brown. 


I first met Weinstein either on the same day that I 
had met Mr. Brown, or the following day, at a service 
station on Riverside Drive. Mr. John Foster was with 


me. [R. 259.] 


NORMAN IRWIN 
on 
Direct Examination, 

testified as follows: 
By Mr. Norcop: 

I am an auditor employed by the Eagle Oil Company. 
I have been with the Eagle Oil Company since Septem- 
ber, 1940. I know of my own knowledge any of the sub- 
sidiary concerns controlled by the Eagle Oil Company. 
There is one; The Golden Lubricants, Incorporated; has 
had a station at San Fernando and Winchester streets 
in Glendale. [R. 260.] Golden Lubricants had a Cali- 
fornia sales tax license number and had about 45 stations 
all together. The station at San Fernando and Winches- 
ter Road in Glendale had a specific number. I know defi- 
nitely the station did not carry on business at that loca- 
tion after April 6. 1942. No one by the name of Joe 


Munn was ever employed by my company. 
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Cross-E.vamination 
By Mr. Goodman: 


Our various service stations each had a number. No. 
28 was given to the station on San Fernando. We had 
a station at 2800 San Fernando Road, and we still 
have it. I have a permanent record in which the names 
of all employees are listed. I have not brought that rec- 
ord with me. [R. 261.] | My company did sell new tires 
and tubes up to the time of the freeze; and thereafter, 
subject to the rules and regulations and directives of the 
Office of Price Administration. We kept a stock of new 
tires on hand at some of our stations. As to what 
information I base my statement on that it closed exactly 
on that date. [R. 262.] My opinion is based upon 
inter office communications and not upon a physical exam- 
ination of the premises, of the physical closing of the 
station. 


The manager in charge of that station on and before 
April 6, 1942, I believe his name was Lou Zweighoft. I 
never saw him. There were other persons employed there, 
but I can’t say who. The direct hiring was done by 
the station manager and approved by our field man. The 
master number of Golden Lubricants, Inc.. that is, their 
seller’s resale number was AGX 6285-8. [R. 263.] 


HERMAN STEINBERG, 
on 
Direct Examination 


testified as follows: 


By Mr. Norcop: 
I operate a service station and tire place at 901 East 
Oth Street. I have carried some stock of new tires. 1 
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know a Mr. Sam Weinstein. JI know Mr. Phil Taplin 
here. Both of these men came to see me at my station in 
the past year. I had a conversation with them. ([R. 
264.] The big stock of tires that I had, new ones, they 
asked me whether I wanted to sell them, and I told them 
that I didn’t care to. I did not sell them any tires. 


RAY HH. PADDOCK 


on 


Direct Examination 
testified as follows: 
By Mr. Norcop: 


Prior to three weeks ago, I was a tire jobber. J was 
in that business here for 13 years. Among the persons 
seated at the table—the only man that I remember meet- 
ing is Mr. Rose—yes; Mr. Brown, too. I called on Mr. 
Rose about a year ago at a Shell station. I left my card 
[R. 265] and he called on me at my office a week or 
ten days later. I had a list of tires that was available 
in the California Warehouse that was just down the 
street. I told him that. We went down to the ware- 
house and thoroughly examined them. I would say there 
were approximately 60 or 7O tires there. They were all 
new, in wrappers. They were the property of Guy 
Bryan. I left where the tires were and went just down 
the street to Guy Bryan’s there. Mr. Rose went with 
me. I left he and Bryan to go ahead and make any deal 
they Wanted to. [R. 266.] 

Cross-Examunation 
By Mr. Goodman: 

IT was never employed by Mr. Guy Bryan. Mr. Bryan 

at one time was a carload buyer of tires from me. Mr. 
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Rose did not buy the tires. I knew that Mr. Rose was 
a retailer, licensed to purchase those tires. Nothing wrong 


about the attempted transaction that I knew o1 


Cross-Examunation 


3y Mr. Sullivan: 

Mr. Brown did not have anything at all to do with 
this transaction with me personally, only Mr. Rose inti- 
mated that Mr. Brown would have to approve it. Mr. 
Rose took Mr. Brown with him to consummate the deal. 


I did not have any conversation with Mr. Brown. 


NATHAN LEVY 


on 
Direct Examination 
testified as follows: 


By Mr. Norcop: 


My business is Service Station Operator in Los An- 
geles. IT know Mr. Vitaghano, Mr. Lieb, and I Know 
Mr. Weinstein slightly. In that connection I saw Mlr. 
Vitagliano in March, 1942, at my service station at 8th 
and Wall streets. Besides Mr. Vitagliano and I. there was 
a man there. |[R. 268.] He did not come with Mr. 
Vitagliano. He was driving another car. I had a con- 
versation there at that time with Mr. Vitagliano. I was 
authorized to sell tires; I] was a dealer in new and 
used tires. On another occasion Mr. Vitagliano dclis- 
cussed tires with me. He told me he had some tires 
and if I was interested. I told him, “No; IT was more or 
less through.”’ And he asked me if I knew anybody else 
who was interested in tires and I told him I did not. 
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Cross-Examunation 


By Mr. Goodman: 


I was still in business at the time that Mr. Louis 
Vitagliano offered to sell me some tires on the last occa- 
sion. I still had my retail sales permit. [R. 269.] 


NORMAN IRWIN 
recalled. 


Further 
Direct Examination 
By Mr. Norcop: 

I have brought a list of the 45 service stations of the 
Golden Lubricants, together with the California sales tax 
permit numbers. This is it. The number I see here that 
I saw here this morning is AGX-6285-8. I find that 
number on the original invoice there, the white one of 
Exhibit 28. My sheet shows that that station was located 
at San Fernando and Winchester. My information that 
I brought is merely verification that it was closed on 
April the 6th, 1942. 


Cross-Examination 
By Mr. Goodman [R. 270]: 


The original inventories were purchased by Golden 
Lubricants from our tire store on 3300 Sunset boulevard. 


As to whether when we made purchases of new tires 
and tubes through that central location we used or gave 
any other sales tax number other than ““AGX-6285-8"— 
That would depend on which station was buyine the 
tires. This list [ have here does have the number AGX- 
6285-1. ‘The only difference between that number and the 
one he gave me is the last number. That was put on 
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by the State. We did have the number AGX-6285-8. 


During the time this station was in operation, No. 28, 
the number that I have here on my list is the same as 
I have on this item AGX-6285-8; which corresponds to 
the number on Government’s Exhibit No. 28, AGX- 


6285-8. 1 did not bring a list of the various employees. 


WILLIAM J. DAVIS 


on 
Direct Examination, 


testified as follows: 
By Mr. Norcop: 


Mr. Norcop: If there isn’t any objection, I would like 
to have the list the witness referred to marked for iden- 
tification. 


(The document referred to was marked Government's 
Exhibit No. 29 for identification. ) 


My occupation is Service Station Operator. In May, 
1942, I was engaged in that work. I was then working 
at 500 South Atlantic. employed by Urich. I made a 
sale of the merchandise that is listed on this piece of paper. 


(The document referred to was marked Government's 


Exhibit No. 30 for identification. ) 


Two men [R. 272] came in and wanted to buy some 
tires. They came there in a vehicle. I have two license 
numbers there. J delivered the tires at the same time 
the men came there. They were paid for. The amount 
of money that is shown on the invoice was what I received. 
There was no conversation—just mostly about the price; 
how much I warited for them. [R. 273.] There is a 
retail sales tax number on the ticket—No. A 24695. 
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That was placed on there at the time the transaction 
was being consummated. 


Cross-Exanunation 
By Mr. Goodman: 


I held a board of equalization seller’s permit at the 
time of this alleged transaction. I did not receive any 
instructions from the Office of Price Administration, or 
any representative thereof, telling me [R. 274] how to 
make a sale of that kind. I was positively of the opinion 
that I was making a lawful sale under the rules, regula- 
tions and directives of the Office of Price Administration. 
They represented themselves as dealers. They told me 
where this station was located. The address is on the 
slip. When I made the sale I took the pains to insert 
on the invoice that these tires and tubes were being pur- 
chased for the purpose of resale, and I so indicated that 
on the invoice. 

I never had any business with Mr. Benjamin Rose, nor 
Mr. Joseph Lieb, nor Mr. Mac R. Brown, nor Mr. 
Phil Taplin. In reference to the other two gentlemen: 


they are similar to the guys, maybe the same, I am not 
positive. [R. 275.] 


LEO ISENHOWER, 
on 
Direct Examination 
testified as follows: 
By Mr. Norcop: 


J am an employee of the California Overall Cleaning 
Company. 1 run a laundry route. In my work | use a 
Chevrolet sedan laundry truck. As to the persons sitting 
to your left in the court room—I know only Mr. Rose. 
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I saw him several times. I am not personally acquainted 
with him. I saw him sometime in 1942. TI first saw 
Mr. Rose at a service station immediately north of the 
J. L. Schlosser Company, on Western Avenue. The name 
of the customer there was Fenton, and another man named 
Willie. [R. 276.] It as a Sinall office, and thé customer 
came to pay his bill, and Mr. Rose, I believe, was stand- 
ing in that office there one time. I needed inner tubes 
for my trucks. I talked to him about it. The sum and 
substance of the conversation was that he had some inner 
tubes for sale. He said he could sell them to me. and I 
said I would like to get them, so I made an agreement 
to buy them from him. There was a statement as to 
price of around $4.00 apiece. I got them at another 
place. It was near 9th and La Brea, on a vacant lot, 
next to a large building. He brought along the inner 
tubes I had agreed to buy from him, and I bought them 
from him. I think there were six boxes of them. I [R. 
277| think there were six in a box. That would be 36 
inner tubes. I paid him. I generally have cash in my 
pocket, and I paid him—it seems to me like I gave him 
mostly cash. I think there might have been one or two 
checks. They were not my own checks. I was not a 
retail tire dealer at that time. 


Cross-Examination 


By Mr. Goodman: 


I don’t think I was mitroduced to Mr. Roast at whe 
gasoline station. I didn’t know Mr. Rose prior to that 
time. I had not actually formally met him. I just saw 
him. [R. 278.] I have not related all the conversation 
on direct examination that took place between \Ir. Rose 
and I before Mr. Rose agreed to sell me the inner tubes. 
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fes to whether I recall telling him that I wanted to 
buy the tubes for the purpose of resale and that I had 
a retail sales permit—TI don’t think it was mentioned. I 
don’t recall saying anything in that reference either yes 
or no. 

As to whether I tried to give Mr. Rose the impres- 
sion that I was a dealer—lI don’t think I tried [R. 279] 
to imply any impression, other than that I wanted some 
inner tubes. I don’t think I told him that I would sub- 
sequently give him the number of my retail sales tax per- 
mit. I told him I had several trucks. I probably said 
that, all right, because I did. 


As to whether I told Mr. Rose also that I had a lot 
of business with gasoline service stations and that I 
was buying tubes for that purpose—I don’t recall any- 
thing along that line of conversation. As to why I bought 
36 inner tubes when I had only two trucks—the two 
trucks using inner tubes, in my experience, that the inner 
tube 1s only good for about six months and it will take 
tem tides f0 give an extra set for each one. I was for 
laying in stock. I didn’t want to get put out of business. 
[R. 280.] Mr. Foster and Mr. Norcop talked to me 
before I came here in reference to that subpoena. Mr. 
Hoster contacted me before this trial. That was a week 
ago Monday. I had seen Mr. Foster several times, but 
not definitely regarding this trial. JI have known him 
for about six months. [ met Mr. Foster approximately 
a month after this transaction with Mr. Rose took place. 
I met him in Santa Monica. I just happened to run 
into him. It was at the police department in Santa 
Monica. I was under suspicion of having stolen property. 
Mr. Foster asked me to come down and talk to him about 
ime. 2ol) if It is Not a matter that refers to this case 
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in particular. .It is a separate transaction. Mr. Porter 
started to talk about these tubes first. | didn’t have them 
any more and I was trying to get them back again. He 
asked me where 1 got the tubes. I can’t tell vor the 
exact conversation, but the gist of it was that I did get 
the tubes from Mr. Rose. I had been informed that I had 
violated the rules and regulations of the Office of Price 
Administration in that respect before that time. I have 
been informed of it pretty regular. I haven't been 
threatened or told that I would have to testify against 
Mr. Rose. I was subpoenaed down, but IT am not testify- 
ing against Mr. Rose or for Mr. Rose. J didn’t miten- 
tionally do it, but so far as I know, I am being charged 
with that violation. They have placed something against 
me. I was in court a week ago Monday, and 1 azz to 
appear [R. 282] in court again the following Monday. 
My matter is not yet determined. 


Q. By Mr. Goodman: Did you dispose of any of 
those 36 tubes by sale? 


A. I refuse to answer the question, unless I have to. 
Mr. Goodman: He has waived his immunity. 


Mr. Norcop: f the court please that 1s not part ai 
the examination of anything that was asked him before 
on direct and he did not ask to make him his own wit- 
ness. 


Mr. Goodman: That is the entire transaction. 


The Court: Just a moment. I am going to sustain 
the objection. Just remember, gentlemen, that this man 
is not on trial. The defendants that are named in the 
indictment are the defendants in this case, so this wit- 
ness is not on trial. 
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Mr. Goodman: I want to take an exception, and I also 
want to make an offer of proof, your Honor. 

The Court: You will have to make your offer of 
proof in the absence of the jury, and make it in the 
record and exception will be noted. You can make it 
during the recess. 

As to the other defendants in this case—I have looked 
the gentlemen over here around the table you are sitting 
at. I have never [R. 283] seen any of them before. 


DAVID M. HOFFMAN 
on 

Direct Examination, 
testified as follows: 


By Mr. Norcop: 

J am an enforcement attorney employed by the Office of 
Price Administration. I have been with the Office of 
Price Administration since the 26th of May of 1942. 
I met Mr. Rose at the Office of Price Administration, 
1033 South Broadway, about the latter part of June. 
This stenographer made notes of the happenings upon my 
request. I talked with Mr. Rose upon that occasion. 


[R. 284.] 


Mr. Rose came into the office with Mr. Foster and 
Mr. Storms. We went into one of the offices and sat 
down and I proceeded. Mr. Storms informed me _ that 
Mr. Storms had been down to Mr. Rose’s service station 
located, I believe. on the corner of Olympic and Hill, and 
had had a conversation with Mr. Rose in which Mr. 
Rose had offered to sell Mr. Storms four new tires for, 
I believe, a price of $175.00, and had offered also to 
sell Mr. Storms some retreaded tires for, I believe, $16.00 
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or $17.00 each. The witness said that he then asked Mr. 
Rose certain questions concerning what Storms had said 
to each of which Rose replied “I refuse to answer.” [R. 


285.] 


I asked him if he sold used tires. Efe said, “és, 
we sell used tires.” J] said, “Where do vou sell used 
tires?’ He said, “My brother runs the parking lot on 
6th Street.” I said, “Is that the Capital Atito Parks thet 
I asked you about before?” He said, “Yes.” I said, ‘Does 
your brother run that place?” He said, “Yes: but I have 
the license.” I said. “You also have the license for the 
Shell Auto Park’—I believe that was the name of it— 
“onethe conmer of Olympiesand Eillr” wile said, “Yee 
I said, “Now, did you offer to sell Inspector Storms some 
new tires for $175, as he states’ He said, “I newer 
saw Inspector Storms before in my life.’’ I said, “You 
know Inspector Foster, this gentleman here?” He said, 
“T never saw Inspector Foster before in my life.” I sard, 
“Mr. Storms, will you repeat again what you told me 
again about the transaction of purchasing or being offered 
some tires?’ At which time, as I réeall, Mir. Storms 
again went through and repeated what he said before. 


[R. 286.] 


I said, “Did he ask you or did you offer to stake gat 
you had any rationing certificater” Mr. Storms. said, 
“No.” I then said to Mr. Rose, again, “Mt. Rose, did 
you offer to sell these new tres or retreaded Tiwes to 
Mr. Storms?” He said, “never saw Mr. Storms before 
in my life.” I asked him if he sold tires without ration- 
ing certificates, and he said, ‘You can't sell tires with- 
out rationing certificates.” I said, “Did you sell tires with- 
out rationing certificates?” He said, “I refuse to an- 
swer.”’ 
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From that point on Mr. Rose stated that he would 
refuse to answer any further questions. At the conclu- 
sion, I said, “Would you like to have counsel?’ He said, 
“Ves.” I said, “Very well; you can have counsel. Would 
you like to come back with your counsel on this matter ?” 
He said, “I don’t think I have to come back at all.” J 
said, “Very well.’ At which time we concluded our 
conversation. [R. 287.] 


Cross-Examination 


By Mr. Goodman: 

I am an attorney-at-law. While I was in this office 
I had sitting next to me Mr. Foster, an investigator 
of the Office of Price Administration. I also had a 
stenographer from the Office of Price Administration. 
There were also there from the Office of Price Adminis- 
tration myself and Mr. Storms. I did not bring Mr. 
Rose. I did not request him to come at all. He came 
in with Mr. Foster and Mr. Storms. He came in with 
Mr. Foster. 


I believe that there was a statement to the effect that 
Mr. Foster had asked him to come down to the office. 
[R. 288. ] 


The purpose of that interview was to find out what 
Mr. Rose and Mr. Storms had to say about this matter. 
] didn't know. As to whether 1f Mr. Rose had said. 
“Yes; I have sold these tires,’ I would have brought 
criminal proceedings; whether that was the purpose of 
it—Not not necessarily. 

The purpose of those hearings are to interview partics 
to find out what they have got to say about a trans- 
action, not to obtain admissions. If, incidental to the 
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interview it happens to be that the man admits that. that 
is one of the things that takes place: yes. 


I did not tell him at the commencement of the confer- 
ence that any statements he might make in that office 
there would not be used against him and that I would give 
him immunity. I did not tell him that he had a right 
to have a lawyer until the conclusion of the conference. 
I didn’t tell him that because I didn’t know that there 
was anything involved in the matter until after Mr. 
Storms had recited the story. I did not tell him that he 
was entitled to a lawyer until the conclusion of the con- 
ference, after I had interrogated him on all [R. 289] 
these various questions and he refused to answer them. 


When J found out as to Mr. Rose’s position, I told 
him that he was entitled to a lawyer if he wanted. I 
have been a prosecutor for many years. As to why, 
when I found no violations—I wanted him to tell me 
what he had to say. I wanted to find out what his posi- 
tion was and what he had to say about the matter, not 
to find out if he was guilty or innocent, but to find out 
what he had to say. 


Mr. Storms had told me, in the presence of Mr. Rose 
that Mr. Rose had offered to sell him tires, new tires, 
without certificates. That is a violation of the rationing 
law. [R. 290.] Mr. Storms was an OPA represen- 
tative. He was not sent out by the Office of Price Ad- 
ministration to induce Mr. Rose to make a sale to him. 
He was sent out to investigate a complaint that had been 
received that Mr. Rose was selling tires, without certi- 
ficates, for prices over the ceiling. As to whether at 
the conclusion of that conference | transcribed those notes 
and gave Mr. Rose a copy—I can't recall whether he was 
given a copy. [R. 291.] 


SS 


(In Judge's chambers. Present: The Court; and 
Messrs. Norcop, Sullivan and Goodman. ) 


Mr. Goodman: My offer of proof is to prove by the 
witness Eisenhower that after he brought these tubes, 
he sold them to divers persons at a profit. 


JOHN FOSTER 
recalled. 
By Mr. Norcop: 
Referring to the 23rd or 24th of June, 1942, I was 
present on the occasion that Mr. Hoffman mentioned. 
There was present Investigator Storms, and the young 


lady who was taking down the dictation, and Mr. Rose, 
Mr. Hoffman and myself. 


Before Mr. Hoffman met him—TI had a brief conversa- 
tion with Mr. Rose. J] merely went in. with Mr. Storms, 
in to Mr. Rose’s place of business, at Olympic and Hill, 
and asked Mr. Rose if he would get in the car and go 
over to the Office of Price Administration with us, which 
he did. Nothing took place before Mr. Hoffman met 
Mr. Rose, or until we went into the office, and [R. 292] 
asked Mr. Hoffman if he would come into the office 
with us. We discussed the situation with Mr. Hoffman, 
and gave him the details of what had previously hap- 
pened. That was in Mr. Rose’s presence. We told Mr. 
Hoffman that Mr. Storms had contacted Mr. Rose: Mr. 
Rose had made an offer to sell him some tires. and that 
I was standing across the street at the time. and that 
Mr. Rose was going to go in Mr. Storms’ car with him 
fo picks Wpetiese) tires, and that Mr. Rose’sfather had 
seen me, and run over and whistled to Ben, called him 
back, and they backed up the car, and Mr. Rose looked 
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and saw me, and went back over, and talked to Mr. 
Storms, and Mr. Stornts drove out, and caine to me, and 
told me they had refused to sell him. Mr. Hoffman 
did the examining, to the best of my recollection; asked 
most of the questions. After this statement had been 
taken from Mr. Rose, Mr. Rose told me that he would 
like to speak to me alone. I followed him [R. 293] 
outside. We went out in the highway where we stood. 
Mr. Rose asked me if I remembered seeing him any 
place, and I told him I didn’t believe I did. He said 
“T know you. IT have seen you up at Louis Vitagliano’s, 
on his lot.” I said. “What were you doing up there?’ 
He said, “What do you think?” I] asked Bengt that 
time to tell me, I said, “Why don’t you come across 
and tell me what you know about this deal? It is going 
to make it a lot easier if you tell us all you know about 
thése things, and let us get it over with.” He said, “J 
don’t think I can, as long as there 1s anyone writing down 
what I say.” I next met him two or three weeks after 
that date at his service station at 955 South Hill street. 
I had a conversation with him. No one else was present. 
I asked him if he knew anything about another tire 
movement and he said he possibly did, but he didn’t care 
towdiscuss it. Hie said, “Jack,” he said, “You aie on the 
wrong side of this thing. Why don’t you get wise to 
yourself ,and get in on the right side? [R. 294.] There 
is some money to be made.” So I told him I wasn't inter- 
ested. He said, ‘Well, I know where there can be a 
few thousand dollars picked up if you just lay off. I know 
one thousand you would get right away, and I know sev- 
eral others that you can get, and I would be glad to 
take care of it for you.” I told him I wasn’t interested 
in that at all. About that time some fellow went by 
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and he asked me if I saw Shorty go by, and I said yes. 
ine said, “Yous had better oget out of here.’ 1 said 
“Why?” He said, “Those fellows don’t like to see you 
in here. They are liable to come back. I have gotten 
in trouble with them already, because they have seen 
me with you. If they see you in here a lot, they might 
think I am telling you a lot of things I shouldn't.” 
Shorty is Shorty Herman Hoffman. Nobody concerned 
with this case. I saw Ben in Mr. Dundas’ office. Mr. 
Earnest was present. That was about the middle of July 
at 1037 South Broadway, in the Office of Price Admin- 
istrator. Rose said he knew he was in trouble, and 
he had been thinking it over, and he was just wonder- 
ing how he could get out. He said, “I am_ willing to 
spend [R. 295] $500, or whatever it is, to get out of 
this, and get clean and straight again.” Mr. Dundas or 
myself said we did not know how deep he was involved 
at that time, and we would like to have him tell us just 
how deep he was involved; what he had done. He said, 
“Some of these boys I have been dealing with came 
around, and put a gun, laid a gun on the counter here, 
and said to me: “You see this? You wouldn’t want to 
be found lying around the road some place, would you?” 
They asked him, “Do you know what that is?” He said, 
“Yes, its a gun.’ And they said, “You wouldn’t want 
it used, or anything, would your” He said no. Thev 
said, “Just remember: you don't know anything when 
somebody comes around to ask you—’ We told him we 
did not know just how deep he was in the thing, and if 
he wouldn’t tell us we would have to continue with our 
investigation. {1 next saw Mr. Rose at his service station 
a 95a Sotth Tim [R. 296.| | beliewe it was im the 
latter part of July. We were alone. I asked Mr. Rose 
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if he had purchased some tires from Mr. Kreling. He 
told me he had. He said he had them over in his garage. 
He said that would be O.K. for me to see the tires and 
check them, so I made an appointment with him. He did 
not keep the appointment. The next time I saw him was 
about August 10th or 12th in the parking lot that he 
ran in the first block south of his service station on Hill 
Street. I asked him what he had done with these tires. 
He told me he had them: he wouldn’t let me see them until 
the first of the next month. I told him I couldn’t wait 
that long. He said. ‘Well, 1f that’s the case, why, vou had 
better not do any more talking with me. I guess vou had 
better see my attorney.” I said, “Does he have invoices, 
or anything showing what happened to the tires’”” He 
said, “No, he doesn’t but he should [R. 297] have, by 
the time you talk with him.” He told me the name of his 
counsel. He gave me Mr. Benjamin Goodman’s name and 
address. The next time I saw Mr. Rose was, I believe. 
September 19, 1942, at 613 North Virgil avenue, Los 
Angeles. I was walking north on Virgil. right in front 
of 611. Mr. Rose pulled up just as I crossed over the 
sidewalk. I was probably 30 or 40 feet from there. He 
saw me, and he just kept on going. We passed the time 
of day there on that occasion. Again he made the state- 
ment to me that he thought I was on the wrong side of 
this, and asked me if I was still [R. 298] fooling around 
with the OPA. I said I was. He said. “Well, you are 
still on the wrong side. I think you are dealing with 
some pretty tough boys. You are liable to get hurt.” 
I told him I would take that chance. He said so long, 
and started his car, and left. Then I went to the rear 
of this particular building we were standing on the 
side of. I saw the windows were all covered over with 
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cardboard, and I couldn’t see in it. There was a little 
glass broken in the back of this, and there was a piece 
of tarpulin hanging over it. I tore a hole in the tarpaulin, 
and looked in there. This place was, I would say, about 
a quarter filled with new tires and new tubes, and I then 
called our office, and got hold of Mr. Dundas, and ad- 
vised him of that. Later I saw Mr. Rose again, same 
afternoon, at the saine spot. Mr. Dundas and Mr. Earnest 
were there. Officer Doane left at the same time that I 
came on the scene. Mr. Hamilton asked Mr. Rose if 
that was his tires in his place, and Mr. Rose stated that 
they were not. He asked him who they belonged to. 
He said he had sold them. He asked him to whom he had 
sold them. He said that there were invoices to show 
that. He asked him if he had a key to the place. He said 
he did not. He asked him who had the key. He said 
the man he sold the tires to. He asked him if he rented 
this place. He said he did not [R. 299]; he did not know 
anything about it. Officer Hamilton asked him if he had a 
duplicate key. He said he might have one at home. 
He said “Well, let’s go over there and see.” So we started 
out, and Mr. Hamilton stopped and went over and talked 
to vir, Windas and Mr. Earnest. Ele came back, and 
put the handcuffs on Mr. Rose, reached in his pocket, 
and there was a chain hanging out of his pocket, and 
he pulled the chain out of his pocket, and said, ‘‘] want to 
see if these keys fit the door.” He went back, and the 
first key he tried opened the door. He shoved Mr. Rose 
in. He said, “J thought you did not have a key.” Rose 
did not say anything. We told Rose that we wanted to 
inventory the tires, and we proceeded to do so. There 
were exactly nine tires totally unwrapped. They had 
quite a few burglaries around stations in that neighbor- 
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hood, and he advised Mr. Rose that he |R. 300] would 
take those in, and run those, to see if they had been, 
stolen or reported as stolen. 


I believe at that time Officer Hamilton and Benjamin 
Rose left, and I called a commercial photographer, who 
has testified here, and had him come over and take pic- 
tures of the interior of the building. We counted the 
tires. I have a list of those. 1 believe there were 6/, 
other than the 9, and if I recall correctly, there were 431 
new tubes. We then proceeded to the Wilshire police 
station, and we got over there and we met Benjamin 
Rose coming out. [R. 301.] I believe the next time I 
saw Ben to talk to him was at his other warehouse on 
Sunset Boulevard. No one else was present. That was 
on October [3th about 9:00 to 9:30 A. M. I saw Ben 
go into this driveway where the tires were. I waited for 
some time and then walked in. As I walked in, the rear 
had been filled with tires, and he had shoved some tubes 
in the side. He was covering them over with a blanket 
before letting the back of the car back down. [ said, 
“Hello, Ben.” He turned around, and he made the state- 
ment he said, “Can’t I do anything without you being 
on itmy that” [R: 302] 


The door was open to this warehouse. I looked in, and 
I believe I counted 8 tires of a large size, and close to 
100 or over, new tubes. In the center of the room were 
numerous wrappings of tires, and a large number of 
empty boxes. I told him I knew how many he put in 
there. He said, “You know where these came from, 
don’t you?” 

He said, ‘““Those are part of the tires I had in the 
Virgil Street warehouse. [| split them up over there, and 
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brought half over here.” J said I knew that wasn’t so. 
([R. 303.) I did call his attention to his tracks being 
there, and even pointed at them while he was there. I 
don’t believe he replied to that. I think he just laughed, 
and got into his car, and left. Only he locked up the 
door of his warehouse. | saw Mr. Rose on the next 
occasion, when he came into the office. That was after 
the indictment was filed. I first met Mr. Vitagliano, I 
Believe on®May 26th, 1942, at I2th and Stanford Place, 
Los Angeles, on the East Side. Mr. William Fitzer 
was with me. 


We went to this premise and went on back to a steel 
covered shed where two vans were, and were looking 
around the vans, and Mr. Vitagliano came back and asked 
us what we wanted. We introduced ourselves as inves- 
tigators from the Office of Price Administration. He 
asked us what we still wanted, that he did not see any 
connection. We told him we wanted to know where the 
tires had come from. -He informedetis that he had al- 
ready straightened that out with the police officers. We 
told him we would have [R. 304] to know also. He said, 
“Well, the tires don’t belong to me, so there isn’t must 
intormation [ can give you.’ He said the police had 
broken his locks off. He stated that the tires belonged 
to a friend of his by the name of Mr. Phil Taplin, and 
that Mr. Taplin had the invoices to show for it. And we 
asked him to get hold of Mr. Taplin for us. He said he 
would. So he went in and called for Mr. Taplin, and we 
had some other conversation with Vitagliano regarding 
what part he had played with the tires. He said he had 
no part whatsoever; that he was a friend of Mr. Tap- 
lin, and he was merely doing him a favor by letting him 
put trucks there, leave trucks there until he could find 
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some storage space for them. The same day we came 
back and saw Mr. Taplin. At that time we looked at the 
invoices. 


I believe Mr. Vitagliano got the invoices, either he or 
Mr. Taplin. We scrutinized the invoices, and saw that 
they had come from the Perfect Made Tire Company, 
and asked Mr. Taplin what he intended to do with the 
tires. He said he [R. 305] would hold them until after 
the war, and he figures there would be quite an increase 
and demand for rubber tires. 


We asked him why he did not get them in a bonded 
storage house. He said he would, 1f he could find one. 
Fitzer suggested Bekin’s at Alameda, near Fourth. We 
proceded toward the Bekin’s warehouse, and pulled up. 
We saw the trucks there, and saw Mr. Taplin and Mr. 
Vitagliano coming out of the office of the Bekin’s Storage 
Company, down the street; they talked for a few minutes, 
and then got in the automobile and left. I went in to 
Bekin’s Warehouse. We stayed there all the rest of the 
day. Around 5:00 o’clock they drove up. “They” are 
Mr. Vitagliano and two men. The two men jumped in 
these vans. One of the vans turned around, and started 
away. We waited until the second one did. [R. 306.] 


We followed one of the vans up to 92nd and Crocker. 
where he went in to the Market Garage there, and they 
came out and left. 


We called the police department. and the police de- 
partment and myself split up the time. J left there on 
Thursday around 1:30 or 2:00 o'clock. and a man came 
over and relieved me. Shortly after that. probably at 
3:30 or 4:00, we got a phone call from this man. Mr. 
Fitzer and myself got in my car, and drove to Wabash 
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and City Terrace. We sat there for an hour and a half 
or two hours. [R. 307.] They pulled one van out while 
we were there, and drove the other one in. They drove 
the other one past it: drove the other, and backed into 
the place. Mr. Fitzer and I walked in. Mr. Vitagliano, 
Mr. Taplin, and Mr. Weinstein were in there. They had 
just finished unloading these tires, and were stacking 
them up in this storeroom. They said ‘Well, it’s a cinch 
we won't lose these tires. We are getting plenty of pro- 
tection,” and asked us why we didn’t come a little earlier, 
so that we could help them unload. We told them all we 
wanted to know was where the tires were going. 
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Mr. Vitagliano follewed me out. and said to me, “T 
hope you don’t worry about these tires, because Mr. Tap- 
lin is a fine boy. He won’t do anything wrong. [R. 308.] 
Don’t worry about them, because they are in safe hands.”’ 
Subsequently we did ask Mr. Taplin to come to the Office 
of Price Administration. 


I saw Mr. Vitagliano in July at his service station on 
Twelfth and Stanford. Mr. Earnest was with me. His 
employees were around the service station, but they weren’t 
in hearing of us. We asked Mr. Vitagliano if he knew 
Mr. P. R. Brown, and he stated he did not. We asked 
him if he had bought any United States batteries, and he 
stated he had. We asked him where he bought those. 
He said from some fellow over on Temple Street. We 
asked him if he knew that was P. R. Brown. He said he 
did not know, but it was at 1019 West Temple. We 
asked him if he had gone with Mr. Urich over there. He 
stated he believed he had been introduced by Mr. Urich 
to this gentleman, but did not recall exactly what his 


Meine was. [R. 309. | 
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Exhibit 30 for identification. I saw Exhibit 30 a few 
days before I went into Mr. Vitagliano’s place of busi- 
ness. Referring to the symbols or numbers at the top 
of Exhibit No. 30 for identification. I found it was 
registered to Mr. Louis Vitagliano’s sister. It was a 
pick-up truck that was being used by Mr. Vitaghano, 
which was always on his lot. Car No. TOZ143 was.a 
Ford coupe. It had belonged to Mr. Louis Vitagliano. 
He had sold it to Mr. George E. Wolfe, who was one 
of the employees of his. [R. 310.] 


Mr. Norcop: We now offer this exhibit in evidence, 
if Your Honor please. 


Mr. Angeliilo: If Your Honor please, we object to if, 
particularly for the reason that most of it is hearsay, 
and further, the testimony of the witness does not cor- 
respond with the testimony of the witness who produced 
it in court this morning, or who identified it. The word 
“International” is written on it, indicating International 
truck. He testifed apparently, from some investigation, 
which we do not know anything about, and the records 
of the Motor Vehicle Department would be the best 
evidence concerning the Chevrolet truck. Obviously, the 
Chervrolet and the International are not one and the 
same person, and there is no identification or connection 
shown so far that the defendant Vitaglano is connected 
with this Exhibit No. 29. [R. 311.] 


The Court: 1 think it is admissible. The weight will 
be a question with the jury. | will admit it. 


(The document referred to was received in evidence and 
marked Government's [Exhibit No. 30.) 

A few days later we talked to Mr. Vitagliano at his 
service station at Twelfth and Stanford. We had a few 
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words. Viatagliano told us he had a letter from Mr. 
D’Orr stating he could sell tires. He showed it to us. 
Mr. D’Orr had answered his letter and said that he could 
sell tires if they were used tires. He said he hadn’t sold 
any more tires. I was in [R. 312] there again. I was 
by myself. Mr. Vitagliano was there. It was just prior 
to the indictment. 1 told Mr. Vitagliano we had quite a 
bit of evidence that he was selling some tires to some 
squeegee place: and to the Gloege Coffee Company, and to 
some of the employees down at Buliock’s or the Broadway, 
and he stated he had not since the freeze. He says, “Well, 
I will tell you; I have been implicated in a couple of loads 
of tires, but this you are not going to be able to implicate 
me in.’’ So he laughed, kind of. 


famet Mr. Taplin on May 26th. [R. 313.] I saw Mr. 
Taplin at his place of business, 4441 Malabar Street. Mr. 
arnest was present. I] asked him if he had found out 
anything about the tires and he told me that he believed 
that he had been shorted those tires; that they couldn’t 
have gotten off unless the police stoie them. I believe it 
is October 5th that I saw him, and at his place of business 
again. Mr. Earnest was with me. J asked him for the 
invoices that I had talked to him on the telephone about. 
He had them ready for me atid hatsded them to me, | 
looked them over. He had one invoice showing the sale, 
and three or four sheets showing the makes of the tires 
and all where he had sold these tires to Sammy Rappan. 
or Rappan Service, rather. signed by Nlac R. Brown. On 
that occasion [| asked Mr. Taplin how he come to sell the 
tires if Mr. \itaglhano and Mr. Weinstein had sold them 
also, and he said they didn’t own them, any part of them. 
} said, “1 thought you told me that |[k. 314] in the pres- 
ence of Mr. Dundas and Mr. Earnest, that these tires 
were only a third yours.” And he said, “Oh, I paid them 
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off a long time ago. They belong to me.” I asked him 
if Mr. Ben Rose had anything to do with those at. all. 
Hie said, “Let thernmespeakefor themselves.” Ele samy "tT 
sold them to Mac. R. Brown and that is his signature.” 
1 said, “Well. how did he pay your’ He Says, “Gash™ 
IT said, **What did you do with the money?” And he said, 
“What do you usually do with money? I put it in the 
bank.” And with that I got back in the car and we drove 
away.” 

I first met Sam Weinstein around May the 29th, and it 
was at 3200 City Terrace: ] had no conversation with him 
at that time. I saw Mir. Brown in a Signal Oil Service 
Station. I showed hima card [R. 315] with Mr. Wein- 
stein’s name in one corner and Mr. Mac R. Brown's on 
the other, and he said, ““Wel!, I know him, but | ani not 
proud of it.’ Jsaid, “What is the matter?” He said, 
‘Well, we don’t speak.” He said, “We don't get along.” 
And he says, “I don't have anything to do with him.” | 
said, ‘When is the last time you ever saw Mr. Wein- 
stein?’’ And he said. “Oh, it has been months.” 


Then I went down the street and watched the service 
station. He got on the telephone and called several times. 
He jumped in a red Pontiac car and started out. I fol- 
lowed him. He went over to \[r. Weinstein’s service sta- 
tion. Mr. Weinstein got in the car and they Sped away. 
I saw Mr. Weinstein about either the next day or two 
days thereafter at his Service station. There were quite a 
few mien there. 1 asked him it he knew Mr. Mac R. 
Brown. [R. 316.| 1! asked him if hé kivew where he was. 
He said, ‘No’; he didn’t know much about him; that they 
didn’t get along very well. [| don’t believe | ever talked 
to Mr. Weinstein regarding the case after that. 

On this first occasion that I] met Mr. Rose | did nat 
have arrangements with Mr. Storms that he was going in 
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to the station of Mr. Rose and endeavor to buy some tires. 
Mr. Storms had talked to Mr. Rose on the telephone that 
morning. The arrangements J knew nothing about before 
that. I don’t know how Mr. Rose had met Mr. Storms 
before that telephone conversation. Only what Mr. 
Storms told me. [R. 317.] I went to see if the sale was 
going to be made, but about the arrest I don’t know about 
that. When I went out there I stood over right across the 
street on the corner. [I had previously discussed with Mr. 
Storms how the two of us were going to work this par- 
ticular matter: I was going to stand outside and Mr. 
Storms was going to go in there, so that I could observe 
the sale and be a witness to it. Mr. Storms went in there 
and no sale was made. ! waited. I was walking down 
the street and Mr. Storms came down and met me. We 
went back to Mr. Rose’s station, the two of us. That is 
the first time I met Mr. Rose. This first time I went out 
there to get him on a sale and didn’t get him. [R. 318.] 
I did not ask him to become an informer. I had not prior 
to that date parked my car in his station. As to parking 
it by paying him for parking—in his service station, I 
never parked there. I did not ask him to find a customer 
to buy my car. | would have taken around $1250.00. I 
fold Mir. Kose that 1 »as going to sell ny car: and he 
gaid, “1 wall make a deal with you. And 1 told him that 
] was not interested. And he called me up—in fact, a 
couple of times—and told me that he had around a $700 
deal or something, and I st1:] told him that I was not in- 
terested. I did not tell him I wanted $1200. | didn’t give 
him any price. At the time that Air. Storms and I went 
out to Mr. Rose's station [R. 319] he had not purchased 
amy tires at that time. 

As to whether | knew that he had bought tires legiti- 
mately, as a retailer— 
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He didn’t break it down. whether it was legitimate or 
illegitimately. He used the phrase “mixed up.” He used 
the names of some persons with whom he was mixed up. 
He used Les Carson, Louis Vitagliano and Leo the Lion. 
[R. 320.] The third oecasion is when I saw Mr. Rose 
at Mr. Dundas’ office in the muddle of July, 1942. to the 
best of my recollection. Up to that tume | don't believe 
J had received any knowledge that Mr. Rose had bought 
any new tires from any retailer who was liquidating. other 
than from the lips of Mr. Kuge. 


As to the oceasion for Mr. Rose coming into Mr. Dun- 
das’ office in the middie of July, 1942; any information 
that we had he was mixed up in anything that was unlaw- 
ful was just hearsay; [|R. 321.| 


As to why [| didn't arrest him, we had nothing to arrest 
Mr. Rose for. This investigation was not secretive at all. 
Practically everything | learned I discussed with Mr. Rose 


[R. 322.] 


As to whether my office, on the occasion when he said 
that Mir. Goodman was representing him and that | would 
get the invoices from you and whether [| didn't get in- 
voices sent to the Office of Price Administration trom 
your office in which you gave my office copies, not only of 
all the purchases made by Mr. Kose which have been testi- 
fed ‘to in this case, thé ont in Ontario, thé oné in Paeae 
dena, but also copies of the invoices showing the sales to 
the Golden Lubricants—I picked them up at your office 
on one oceasion, after calling you for them, and they were 
niot as | had asked tor them. 


Mr. Goodman: Now, I demand that they be produced 


at this time. and [ understand you have them here, Mr. 
Nercope [ikeo2s | 
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Mr. Norcop: Do you want us to produce now what you 
asked about? 


Mr. Goodman: I would like to do it through the wit- 
ness, Your Honor. 


As to whether it is fact that I received from your office 
a copy of the purchase by Mr. Rose of the tires from the 
location in Ontario, is the last one I called you for, this 
is the one you sent to me through the mail, a copy of the 
purchase from Ontario. 


(Counsel has handed the witness a document from the 
files and records of Government counsel. ) 


As to Government Exhibit 14, I did not receive that 
portion of the exhibit which 1s the first document in the 
exhibit, which is invoice 7441, along with the document 
which you first showed me, which is a copy of that invoice. 
I knew about it before, and then when I got the copy ot 
the invoice, I knew the number of tires, the number of 
tubes, and the purchase price. [R. 324.] 


(The document referred to was marked Defendant’s 
Exhibit No. & for identification. ) 


This other document, which also comes from the Gov- 
ernment counsel's files and records, | believe I did receive 
that document from your ofhce. I did not ask you for 
certified copies, [ asked you to have Mr. Rose have this 
certihed as being correct and a legitimate sale by Mr. Rose. 
Mr. Rose’s signature was already on it. 


Ws tO evidence a sale to the Golden Lubricants, which 
is Government’s Exhibit 28, | am not sure that this par- 
ticular sale and transaction was not previously brought to 
the attention of the court and jury. [ was in your office 
before the trial. | picked up the documents that | asked 
ion; & lime mot been back there since. (RB. 325. | 
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(The document referred to was marked Defendant's 
Exhibit C for identification. ) 


As this copy of invoice which also comes from the files 
and records of Government counsel, Government's Ex- 
hibit No. 10. Mr. Rose, through you, furmished me with 
a copy of that invoice which I picked up at your ofhee, at 
ity request. 


(The document referred to was marked Defendant’s 
Exhibit D for identification. ) 


As to this copy of another invoice dated September the 
5th, 1942, and whether I got that from your office along 
with the other documents which [ have previously identi- 
fied, yes, | picked this up—well, I got it from your 
office, at any rate. That Mr. Rose claimed that he sold 
48 new tires and 130 new tubes to the Golden Lubricants, 
Inc., on September the 5th, 1942, [| knew that prior to 
picking it up; that is why I asked for it. I asked Mr. 
Rosé what he did with |R. 326] thestires. tle wold dite tie 
sold them to Joe Munn, tike he did the rest of them 


(The document referred to was marked Defendant’s 
Exhibit IF for identification. ) 

] couldn’t tell you whether that 1s the same Joe Munn 
whose name appears on the invoice of September 5, 1942, 
as a fepresentative of Golden Lubricants, Inc. 


Before the indictment was returned in this case, | either 
had knowledge from sources other than Mr. Rose. or from 
Mr. Rose directly, or through you as his attorney, of all 
of the purchases of tires and tubes trom the four trans- 
actions which have been related in this courtroom that he 
purchased, but I don't believe [ did on the Slavett tires. 
I received the documents tor every purchase that I asked 
for. (dm. 327.) 
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I discovered the sale of the new tires and tubes to Mr. 
Rose by Mr. Slavett when I called on Mr. Humbert of 
the Bay Cities Transfer Company. He told me that he 
had picked up tires at that address. I had not previously 
to that date made arrangements with Mr. Humbert that 
he was to notify me of any and all movements of tires 
made on behalf of Mr. Rose. J made such arrangements 
upon that call that I found out he had picked up tires at 
1850 East Colorado, Pasadena, California. [R. 328. ] 


As to whether I parked my car on many occasions a 
half a block south of Olympic and Hill at one of the park- 
ing stations of Mr. Rose, I] never did. I parked at a lot 
across the street; it has no name on it, to the best of my 
knowledge. [R. 329.| I paid for my parking every time 
I ever parked. As to whether | know that is Mr. Rose’s 
parking lot, Mr. Rose was never there. I saw him in front 
of the lot on one occasion. 


On the occasion when I went out to 613 North Virgil 
Avenue when these pictures were taken [R. 330] I did 
not know that those tires belonged to Ben Rose. I never 
did find out definitely that they belonged to Mr. Rose 
because he denied that they belonged to him. Whether 
the police officer took the key out of his pocket against his 
will, he still denied that they were his. 1 couldn’t say that 
I know now that they are his tires. I have a pretty good 
idea, but I couldn't state that I know that they are his. 

Mr. Goodman: I ask that those four tires from the 
Hertz car. or one of them at least, be brought into the 
court room. 


As to those four tires that came from the Flertz Driver- 
less Company, I picked them up there, around October the 
Sth. I made a record of the pick-up of those tires. [R. 
oO8. | 
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As to this one of these tires and this white tab, that is 
in my handwriting. I wrote that at that time. 


(Counsel reads. ) 


“Ben Rose—Picked up a Hertz-U-Drive October 5-42— 
Foster.” 


My conclusion, that they were Ben Rose's tires, was not 
based upon—that is, the record that ] made here, that tab, 
was not based upon what the gentleman told me at the 
U-Driver’s place. Those are some of the tires that were 
at 3200 City Terrace. I knew that Benjamin Rose picked 
up those tires. [ know that because Mr. Humbert told 
me. |[R. 332.] Prior to the time: that I went tiene, fl 
had not called the Wilshire police station and asked for 
two officers to come out, particularly Ofeer Hannitom 1 
called them atter I found the warehouse. After | saw 
Mr. Rose on the first occasion that day. I called the police 
officer to see what was in the warehouse, and | did not 
have any powers at all to go in that warehouse to find out 
who it belonged to, or anything else. At that time I did 
not have a search warrant. I did not ask the police officer 
to get one. I did not at any time ask the police officer 
Hamilton to open up the place, to get the keys from Mr. 
Rose. 


As to whether I recall telling him “There are some new 
tires and tubes stored in this place. We would like to get 
in there’—I told him we would like to get in there, yes. 


[R. 333.] 


I took an inventory of 67 tires plus the nine that were 
taken into the police station. The nine tires that were 
taken to the police station were the only tires not wrapped 
at all. Mr. Rose was not [R. 334] there all that time. I 
believe Mr. Rose left toward the end. 
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There were nine tires unwrapped. I suggested the only 
ones Officer Hamilton take would be the ones which were 
unwrapped. I did not ask Officer Hamilton to take the 
tires. He took them voluntarily. I did not later get a 
telephone call from Mr. Hamilton telling me that he was 
going to release the tires to Mr. Rose. [I got one from 
Hamilton asking me if he could release them. I told him 
no, I would refer it to Mr. Dundas. I believe I talked 
fm Windas, Then | told him, so far as Iwas con- 
cerned, “You will have to have them there.” I don’t be- 
lieve Mr. Dundas told me to release them. At that time 
Officer Hamilton did not tell me over |R. 335] the phone 
that he had already told Mr. Rose to come up and get his 
tires. He told ie, if I recall, that Mr. Rose was up there 
in a truck to pick them up. After speaking to me, he told 
me he would tell Mr. Rose he couldn’t deliver the tires. 
Mr. Rose did not tell me that these tires from the ware- 
house at 613 North Virgil had been sold to the United 
States Defense Supply Corporation. I did not ever check 
tOssee. 


(Counsel shows the witness a document. ) 


That’s the first time I ever saw that. I have seen a form 
ot that kind before. [I know what it is. It shows a pur- 
ported sale to the Defense Supply Corporation of the 
United States Government. That does not require a cer- 


tificate. 


(The document referred to was marked Defendants’ 
Exhibit F for identification.) [R. 336.] 
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Cross-Examination 
By Mr. Angelillo: 

The first occasion that I saw Mr. Vitagliano I did not 
ascertain whether he had one or more service stations at 
that time. | found out subsequently that he had two. 1 
never knew Signal Motor Service belonged to him. | know 
where that is, but I never knew that it belonged to Vitag- 
liano. I have been to Stanford Motor Service. | knew 


that was his. 
(Two letters are produced. ) 


As to these two letters, ] saw two similar. I imagine 


they are the same ones. 


(The documents referred to were marked Defendants’ 
Exhibit G for identification. ) 


I saw these two letters either on May 26th, or the fol- 
lowing call that I made to Mr. Vitaghano. 1 discussed 
the contents of these two letters. Mr. Vitagliano showed 
us the letters, and told us that he had authority to sell a 
few tires that he had, and that this was his authority, and 
we told him that Mr. D’Orr was wrong on it; that had 
he come out and looked at the tires he would have been 
wrong, but up to that date it was probably all right. as 
long as he had the authority for Mr. D’Orr. [R. 337.] 

The freeze order was effective on new tires December 
12, 1941, at midnight. The freeze was continuous from 
that day to now on new tires, under regulations. We had 


regulations handed to us by our office. I became an officer 
of the OPA office the first of April, 1942. 


As to Exhibit No. 30, I got that from W. J. “Bill” 
Davis. I] checked the Office of the State Board of Equali- 
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zation at 1031 South Broadway. I checked the Depart- 
ment of Nlotor Vehicles. I asked for the license number, 
because Davis had told me he was not sure what kind it 
was. I couldn't say who wrote the word “International” 
on that. It was on there when | got it. I have not had 


occasion to check the books of Mr. Vitagliano. 


As to whether I have had occasion to check the original 
inventory at our office, pertaining to Mr. Vitagliano, I 
don’t believe we have, not to my knowledge, an inventory 
at our office of Mr. Vitaghano. An inventory is made by 
any service man if he had tires on or about January 5, 
[re iigicating "he number of tires he had im hism@pos- 


eccion, PR. 330. | 


As to this truck that Mr. Graham testified about here 
the other day, there was some transaction had on or about 
Sepeember O42 whereineahh. Witagliano Was a pur- 
chaser or in any wise connected with that transaction. 


[R. 339.] 


I saw Mr. Vitaghiano once, | believe, at our office, and 
once at his station. He told me he was not worried at all 
about the case from the start. He told me that his skirts 
were clean. {R. 340.] 


By Mr. Norcop: 


(By the Witness): | had a conversation with Mr. Rose 
regarding Joe Munn. Mr. Rose asked me if I had found 
Joe Munn yet. I laughed and said, “Oh, sure, I found 


him.” He said, “That's a good thing, because I have 


sold him some more tires.’ 


«_i— 


SAMUEL KILBURN DOWDEN, 
on 


Direct Examination, 

testified as follows: 
By Mr. Norcop: 

In 1942 I was a truck driver for the Bay Cities Moving 
& Storage in Los Angeles. [R. 341.] Last summer [ 
went with one of the trucks of that concern to Ontario. 
There were two trucks. Don Parmalee was the other 
driver. We went to a residence. ] see some one here m 
court now that I saw at that residence on that date, known 
to me as Sam Blank. | did not see anyone else among the 
people sitting to your left there—not for certain. 

After the trucks were loaded I drove one of them back 


into town, to, ] think 1t was about 613 on Virgil. 1] wn- 
loaded it there. [R. 342. ] 


Cross-E.xanunation 
By Mr. Goodman: 
I did not see this man sign: Ben Rose. I turned the 
copy of that invoice over to Mr. Humbert. Before 1 came 
to testify here today I discovered that Ben Rose had signed 


that delivery ticket. I knew it was Rose before I came to 
court here. 


WILLSES S$. STORMS, 
On 


Direct F.xamination, 
testified as follows: 
By Mr. Norcop: 
I aman investigator for the Office of Price Administra- 


tion, an agency of the United States Government. I en- 
tered that employment May [R. 343] Ist, 1942. 


= 


After |] arrived at 955 South Hill I saw an attendant 
there. |[R. 344. ] 


I returned about 2:00 o'clock in the afternoon, June 
24th. I came back at 5:00 o'clock. I saw a man that 
represented himself to be Benjamin Rose or Ben Rose. I 
had a conversation with him. No one else was present 
there in hearing of the conversation. [R. 345.] I saw 
Ben Rose at the same location, 955 South Hill Street. J] 
had another conversation with him. There was present in 
the hearing of the conversation a young man known to me 
or introduced himself to me as David Rose, said that he 
was Ben Rose’s brother. That was all that was present in 
the hearing of my voice, so far as | know. Ben Rose 


immediately started to question me again as to my identity. 


He said, “I have got to know something about you.” 
And I said to Rose, “I thought we had discussed that 
yesterday.”” He said, “Well, who are you?” And I said, 
“It 1s none of your business.” And I repeated, “You are 
not going to get me into any trouble and I haven’t got any 
papers.” He said, “I am not worried about that and I 
ana aiiord to take any chances.’ I! said. “Well, what 
about the tires? Where are they?” He said, ‘Well, we 
have to go over here a tew blocks.” He said. ‘What did 
you decide on?” | said. “Two new 6.50 x 16 tires and 


two new retreaded tires.’ 
Ben Rose and his brother and | started to walk off the 
lot when the defendant said. “Well. let’s eet in your car.” 


meaning my car. | started the car and had driven ap- 
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proximately 25 or 30 feet when the defendant asked me 
to stop, and both he [R. 347] and his brother got out of 
the car and walked over a short distance, I would say 20 
feet or 30 feet, to the parking lot attendant. He came 
back and said, “1 guess we can't do no. business, Mir?’ @ 
just brandished my hand casually, got in my car and drove 


off the lot. 


Cross-Lixamination 
By Mr. Goodman: 


I was not exactly going to try to get him to make a 
sale. It is not a fact that the man 1 saw the first and 
second times was David Rose, and not this gentleman here, 
Ben Rose. [R. 348.] When there was no deal made and 
they told me they couldn’t sell me any tires, I got in my 


car and drove away. I went over to my office. 


I think I met Mr. Foster on the street. Whuile [ was in 
there trying to make this deal, he was across the street. 
I picked him up I believe on Hill Street, between Tenth 
and Eleventh. When | left Mr. Rose and his brother, | 
met Foster less than five minutes. At that time | had & 
conversation with Mr. Foster. [ told him what transpired. 


[R. 349.] 


